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Introduction
Dear All
I am a graduate alumnus of Jindal Global Law School. I wish to introduce the journal to readers
and to all those who will become part of this initiative in the future. Nothing could have better
than the inaugural issue to provide an insight into the establishment of the journal and goal of the
initiative.
The A38 Journal of International Law and India Law Journal were inspirations in the
establishment of the journal. The idea of establishingthe journal was shaped and refined after
discussions with four Professors:Professor Jonathan Burton Macleod1, Professor Nick
Robinson2, Professor Brajesh Ranjan3 and Professor M. Gandhi4. The process of establishment
of the journal took eight months.
The most important issue in the establishment of the journal was Editorial Board. We in India are
fortunate to have forums like legally India, Lawctopus, Project Cloud as well as Bar and Bench
that provide free forums for spreading information. Without them it would not have been
possible to constitute an editorial board with students from so, many colleges.
In pursuance of call for editors, we received expressions of interest by seventy people. The first
editorial board was constituted with 20 students. Shama Abbasi agreed to serve as Editor-inChief and then later on Research Scholar Madam Anita Yadav agreed to lead the initiative along
with Shama.
The goal behind the establishment of the journal is to provide a free platform for writers for
publication of original scholarly papers on human rights issue. I am grateful to editors, members
of the advisory board and authors for reposing truston the initiative. I acknowledge the guidance
and encouragement of Professor Nick Robinson, although he is not part of the advisory board but
he is always available for guidance.I acknowledge the assistance rendered by Professor Prakash
Shah5 in the constitution of the Editorial Board. We welcome your comments and suggestions.
You can contact us at: managingeditor.irhrl@gmail.com.
Yours Sincerely
Aditya Shukla
Managing Editor of International Review of Human Rights Law
B.A., LL.B [H.] 2010 – 2015 Batch, Jindal Global Law School, India
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Editorial
We are pleased to present the Inaugural Issue of the International Review of Human Rights Law.
We acknowledge the efforts of editors in the review process. We express our gratitude to the
authors of the inaugural issue for reposing trust on us. We are thankful to Mr. Buddhi Prakash
Chauhan1 for his assistance in the publication of the inaugural issue. The Inaugural Issue of the
journal contains five articles:
The First article is by Om Prakash Gautama [Assistant Professor (Law), National Law
University Jodhpur]and Saurabh [Research Scholar, International Humanitarian Law, Faculty of
Legal Studies, South Asian University New Delhi]. It deals with Belligerent Occupation. It
provides an overview of the applicable international law during the belligerent occupation and
the extent of the rights of the people subjected to belligerent occupation.
The Second article is byAbhirami D. and Kancharla Shree Harsha [3rd yr. B.A., LL.B (H.) and
B.B.A., LL.B (H.) students respectively at National Law University, Odhisha]. This research
article on human trafficking in the newly-formeddemocracy of Nepal, attempts an in-depth
analysis of the datapresently available on the estimated number of people annuallytrafficked,
along with the national and international legal frameworkto regulate and curb such menaces.The
authors have studied the causesand types of migratory patterns, along with government remedies
or thelack of them thereof.This, being a subject of contemporary relevance,requires immediate
international attention and a strong, transparentdatabase of organized crimes committed against
women and childrenwithin and across the borders of Nepal.
The Third article is by Riddhima Kedia [ student of five year law course at G.L.C. Mumbai]. The
paper is on state responsibility in relation to tear gas trade. The propositions and conclusions are
discussed against the background of a recent scenario in the international arena - the export of
tear gas from South Korea to Turkey, in light of the human rights violations committed by the
latter. With the help of principles such as extraterritorial obligations and due diligence, the article
proposes an expanding, evolving and proactive interpretation of a State’s human rights
obligations in order to avoid a lacuna in the universal protection of human rights in an
increasingly globalized and interconnected world.
The Fourth article is by Prerna Saraf [Advocate]. The paper deals with the issue of Child Abuse
in India and USA. The paper provides historical background of child rights in both the countries.
It examines relevant laws and challenges in the implementation of the laws. Further, it
recommends steps to be taken for making laws more effective.
The Fifth article is by Qingxiu Bu [Senior Lecturer at University of Sussex]. The paper is on the
Paradoxical Leverage betweenChinese Sovereign Wealth Funds-Based Investments in European
Union and Human Rights of Chinese citizens. According to the author there is an urgent need for
more systematic and robust legal and economic thinking about the SWFs financing and human
rights issue.
We are looking forward for your comments and suggestions. You can contact us at
managingeditor.irhrl@gmail.com
ShamaAbbasi and Anita Yadav
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“DURATION OF BELLIGERENT OCCUPATION AND EXTENT OF RIGHTS”
- OM PRAKASH GAUTAM1&SAURABH2
Abstract
International lawyers explain occupation of territory during armed conflict with the help of “Effective
Control” test laid down by Article 42, Hague Regulations, 1907. The occupant’s status is conceived to
be that of trustee. Article 42, Hague Regulation explains the components of the “Effective Control” as
(a) unconsented presence of foreign forces, (b) foreign forces ability to exercise authority in the
occupied territory, and (c) Inability of the government in occupied territory to exercise its authority.
All the criteria of the test must be met to determine beginning and end of occupation. If one of the
criteria is not met, the occupation ends. Article 43 of the 1907 Hague Regulations, provides that, the
occupying power must ‘take all measures in his power to restore and ensure as far as possible public
order and [civil life] while respecting, unless absolutely prevented, the laws in force in the country’.
Public order and civil life are maintained through laws, regulations, court decisions, administrative
guidelines, and even customs. The passage of time weakens the grip of the ousted sovereign over the
territory and renders its pre-occupation laws less and less suitable to meet evolving needs and
challenges in the occupied area. Article 64 of the Geneva Convention lays down the authority of
occupying power to legislate in order to maintain the orderly government of the territory, and to
ensure the security of the Occupying Power. Human rights law, as lexgeneralis, is applicable at all
times, both in peacetime and in armed conflict. The law of armed conflicts, as lexspecialis, contains
rules which take precedence over applicable human rights norms.
Keywords: Humanitarian Law, Beginning of Belligerent Occupation, Invasion, Duties of Occupying
Power, Human Rights in Occupation.
A. Background:
On 26 February 2014 the President of Russia, Vladimir Putin, ordered soldiers to be ready
for war games near Ukraine. 3 Two days later, the armed men seized the military airport near
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Sevastopol and the civilian international airport in Simferopol.4 On 6 March, Crimea's Parliament
voted to join Russia and its Moscow-backed government set a referendum on the decision in 10 days'
time.5 The results of the referendum in Crimea held on March 16 showed that 97 percent of voters
supported leaving Ukraine to join Russia.6 The President of Russia, Vladimir Putin7, made a statement
on 18 March 2014: “A referendum was held in Crimea on March 16 in full compliance with
democratic procedures and international norms. More than 82 percent of the electorate took part in the
vote. Over 96 percent of them spoke out in favour of reuniting with Russia. These numbers speak for
themselves… In people’s hearts and minds, Crimea has always been an inseparable part of Russia…
Crimea is our common historical legacy and a very important factor in regional stability. And this
strategic territory should be part of a strong and stable sovereignty, which today can only be
Russian…today, in accordance with the people’s will, I submit to the Federal Assembly a request to
consider a Constitutional Law on the creation of two new constituent entities within the Russian
Federation: the Republic of Crimea and the city of Sevastopol, and to ratify the treaty on admitting to
the Russian Federation Crimea and Sevastopol, which is already ready for signing.”
On 18 March, Press Secretary Jay Carney, (Office of the Press Secretary, the White
House, The President of United States of America) made a statement that: “We condemn Russia’s
moves to formally annex the Crimean region of Ukraine. Such action is a threat to international peace
and security, and it is against international law.

We would not recognize this attempted

annexation….The actions that Russia has taken, in clear violation of international law, in clear
disregard for Ukraine’s constitution, Ukraine’s territorial integrity and Ukraine’s sovereignty, have
not been and will not be recognized by the international community.”8 On 19 March,Russian troops
seized a Ukrainian naval base in the Black Sea port of Sevastopol and raised the Russian flag.9 The
next day, Russian forces took control of another Ukrainian naval base (naval transportation facility in
4
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Bakhchisaray, about 30 km (19 miles) southwest of the regional capital Simferopol) in Crimea.10 On
21 March Putin had put his signature on the bill on ratification of the interstate treaty “On the
admission of the Republic of Crimea into the Russian Federation and creation of new sub-federal
entities.”11 On 22 March, Russian troops used armored vehicles, automatic gunfire and stun grenades
to seize Belbek and Novofedorovka airbase in Crimea. 12 On 24 March, Ukraine’s (Kiev) pulled
Ukrainian forces to spare them and their families, as Kiev effectively acknowledged defeat by Russian
forces who stormed one of the last of their remaining bases on the peninsula.13
On 27 March,the UN General AssemblyadoptedaResolution14, that: “Noting that the
referendum held in the Autonomous Republic of Crimea and the city of Sevastopol on 16 March 2014
was not authorized by Ukraine,… 2. Calls upon all States to desist and refrain from actions aimed at
the partial or total disruption of the national unity and territorial integrity of Ukraine, including any
attempts to modify Ukraine’s borders through the threat or use of force or other unlawful means; … 5.
Underscores that the referendum held in the Autonomous Republic of Crimea and the city of
Sevastopol on 16 March 2014, having no validity, cannot form the basis for any alteration of the
status of the Autonomous Republic of Crimea or of the city of Sevastopol;”On 11 April, President
Putin signed laws on reunification of the Republic of Crimea and the city of Sevastopol with the
Russian Federation. Two new federal constituent entities, Russian Republic of Crimea and the
Russian federal city of Sevastopol, were included in the list in Article 65 of Chapter 3 of the Russian
Constitution stipulating federal system of government in the country.15
The issue of “Belligerent Occupation” has been a concern for the international
community, for a very long time. Some of the recent instances of Belligerent Occupation being:
Territories of Kashmir: the States of Gilgit - Baltistan (formerly “Northern Areas” till 2009), Azad
Jammu And Kashmir (AJK), and Shaksgam valley(Part of the State of Jammu & Kashmir, India)
10
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separated by Line of Control - LOC were occupied by Pakistan in Indo-Pak War, 1947; Aksai Chin
Region (Part of State of Jammu & Kashmir, India) separated by Line of Actual Control (LAC) was
occupied by Chinain Sino-India War, 1962;Occupation of Palestinian Territories (West Bank, Gaza
Strip and Syrian Golan) by Israel since 1967; Invasion of Kuwait by Iraq (1990);and the
recentseizure of Crimea by Russia.
The current article addresses two integral issues with regard to belligerent occupation. First, the article
focuses on the period of occupation, which includes the duration and end of the occupation, which in
effect depends on the definition of “effective control”. It argues that International Humanitarian Law
does not provides clear and standard norms or rules to determine the start, duration and end of an
occupation. In order to appreciate the complicated territory of foreign occupation and its relation to
International Law, the article relies on various scholarly opinions and provides a detailed analysis of
the nature of foreign consensual or non-consensual occupation.
Secondly, the article focuses on the rights and duties of an occupier during its occupation and the
obligations created under International standard. The occupants are under a duty to legislate only
under military, legal and material necessity, in order to restore public and civil order. Additionally, it
is analysed that in the event the occupants stay for a prolonged period, certain international rights can
be invoked against the said occupants. The essential minimum standards mentioned under the
ICESCR, such as right to food, right to education, or right to adequate standard of living has to be
maintained by the occupant. Lastly, the article concludes by providing a detailed understanding of
“effective control” and argues that the integration of Human Rights Law in Humanitarian law may
help to fill the vacuum under the current International standard.

B. DETERMINATION OF BEGINNING AND END OF OCCUPATION:
Article 42 of the Hague Regulations provides that: ‘Territory is considered occupied
when it is actually placed under the authority of the hostile army. The occupation extends only to the
territory where such authority has been established and can be exercised.’ Majority of the jurists
explain occupation as effective control of the power (be it one or more states or coalitions of states or
International Organisations), over a territory to which the occupying power has no sovereign title,
without the volition of the sovereign of that territory. The occupant’s status is conceived to be that of
trustee. Tristan Ferraro16 relied on Article 42, Hague Regulation as the only criteria for determining
occupation and explains the various components of the “Effective Control” as (a) unconsented

16
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presence of foreign forces, (b) foreign forces ability to exercise authority in the occupied territory, and
(c) Inability of the power in occupied territory to exercise its authority. The presence of foreign forces
is necessary a vertical sharing of power i.e., the occupying power having command and authority over
local authorities, and with the absence of the consent (genuine, valid, and explicit) for the occupation.
All the criteria of the test must be met to determine beginning and end of occupation. If one of the
criteria is not met, the occupation ends. In the case of indirect effective control through agents and
states, the test is inapplicable. However the test can be applied to the multinational coalition through
“functional approach”. The occupation law is applicable in certain territories to the foreign forces to
the functions exercised by the foreign forces. Marko Milanovic17 explains the end of occupation as:
unilateral withdrawal; defeat of the occupying forces by the displaced sovereign or other outside
intervention; or loss of control due to an insurgency in the occupied territory (subject to the extent of
the loss and capacity of the occupying power to take back the control) or with consent (subject to
Article 52, Vienna Convention on law of Treaties) of the occupant.
Chandralekha Ghosh 18 discussed the determination of 'occupation' as referred in Article 42 of the
Hague Regulations affirmed by ICJ in Case concerning Armed Activities on the territory of the Congo
(Democratic Republic of the Congo v. Uganda) – “the said authority was in fact established and
exercised by the intervening State in the areas in question”. Judge Koojimans in his separate opinion
in the case argued for a more liberal approach to the understanding of occupation where the actual
authority should be measured by the degree it prevents other governments from exercising control.
Kristen Boon19 suggests two element of Effective Control for determination of occupation: for a state
of occupation to exist (without consent), and the ousted government must be incapable of exercising
its authority. Effective control is sine qua non for occupation and is a question of fact. It exists not
only during actual control but also in the control of authority through proxy or indirect effective
control.
Konstantinos Mastorodimos20 explains the elements of “occupation” as: (a) an army
should be present (continuing presence, capacity to recapture even through air/naval forces); (b)
actually placing the territory under its authority (de facto); (c) the army is hostile /foreign (determined
through Nationality criterion). The occupation ends when the above mentioned essentials cease to
exist for e.g., Withdrawal of the army and loss of effective control; Loss of authority over the
17
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occupied territory when: the occupied territory becomes a combat zone and the Occupying Power
cannot exercise effective control, and the conclusion of a peace treaty (or other agreement) ends the
occupation as long as effective control is transferred away from the Occupying Power; Based on the
Security Council Resolution; and when the (foreign) army ceases to be hostile because of the consent
by the sovereign (Article 52 Vienna Convention on Law of Treaties). Michael Siegrist21 argues for the
lack of clarity in the definition of “occupation” in order to determine the beginning; however he
supported the functional beginning of the occupation as suggested by ICRC commentary to Fourth
Geneva Convention (formulated by Jean S. Pictet in the ICRC’s Commentary on the Geneva
Conventions) through interpretation of the fourth Geneva Convention. According to Article 4 of the
Fourth Geneva Convention, 1949, in the occupied territories protection is accorded to all persons who
are not of the nationality of the occupying State. According to this approach, the occupation law
becomes operational from the occupation phase. Marten Zwanenburg22 rejects the “Pictet theory” and
concludes that the test laid down under Article 42 of Hague regulations is the only test to determine
when an invasion turns into an occupation although Pictet theory results in more protection. Michael
Bothe 23 while rejecting the ‘Pictet theory’, argued that a possible intermediate situation between
invasion and occupation, if there is any at all, would be very short and that, once an invader has
gained control over a part of an invaded territory, the law of occupation applies. Marco
Sassòli 24 defending the ‘Pictettheory’, argues that, in order to avoid legal vacuums, there is no
distinction between an invasion phase and an occupation phase for applying the rules of the Fourth
Geneva Convention.
C. RIGHT AND DUTIES OF THE OCCUPYING POWER:
i. Powers of the Occupying Power:
Article 43 of the 1907 Hague Regulations, provides when power passes to the occupying
power, the latter must ‘take all measures in his power to restore and ensure as far as possible public
order and [civil life] while respecting, unless absolutely prevented, the laws in force in the country’.
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EyalBenvenisti25 argues that, the occupation does not confer upon the occupant sovereignty over the
occupied territory. Restoration and maintenance of ”Public order” and “civil life” under Article 43
Hague Regulations delimit the occupants rights and duties. Public order and civil life are maintained
through laws, regulations, court decisions, administrative guidelines, and even customs. Various
scholarly efforts to explore the limits of the occupant’s power and duty to modify the legal landscape
of the occupied territory can provide no more than general guidelines. No apriori formulation can
furnish concrete rules for the specific circumstances of every occupation.
Jose Leyda 26 explains occupation as temporal or limited administration, not normal
governance of the territory, and the occupying power is not vested with any sovereignty rights over
the occupied territory. This customary rule reflected in Article 43 of the 1907 Hague Regulations
strictly limits the authority of the occupying power to cases of absolute necessity to ensure public
order or civil life, and no other criteria or substantive standard can be used. If a legislative reform
becomes indispensable to facing economic changes in long occupations, the occupying power will be
allowed to adopt it only as far as (i) there is an absolute military necessity or it is absolutely necessary
to ensure public order and civil life, and (ii) it does not involve far-reaching and long-term effects
likely to endure beyond the end of the occupation. Article 43 of the 1907 Hague Regulations ‘imposes
obligations of a general nature on the Occupying Power’, while Article 64 of the IV Geneva
Convention contains a specific exception for penal legislation. Therefore, Article 43 HR still remains
the applicable norm regarding commercial law reform in occupied territories. David Kretzmer 27
explains Article 43 of the Hague Regulations as the ‘mini-constitution’ of an occupation regime
because it prescribes the fundamental obligations of an Occupying Power. It deals with two issues:
first, the obligation of the Occupying Power to restore and ensure public order and safety; and second,
its obligation to respect the laws in force in the country ‘unless absolutely prevented’. Harpaz 28
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contends that the laws of belligerent occupation, display a strong preference for preservation of the
status quo ante in the occupied territory. Such a preference is also predicated on the assumption that
not only are belligerent occupations temporary in nature, they are also relatively short in duration, and
that this constrained time frame limits the ability or will of the occupant to introduce significant
changes in the area in question. If the status quo is the rule under Regulation 43 and change is the
exception, the passage of time weakens the grip of the ousted sovereign over the territory and renders
its pre-occupation laws less and less suitable to meet evolving needs and challenges in the occupied
area. Furthermore, since the scope of the legal obligations of the occupant under Regulation 43
correlates to the longevity of the occupation, long-term occupations generate increased expectations
as to the positive measures that the occupant should undertake in order to restore and ensure public
order and safety/life.
EyalBenvenisti 29 argues that, Article 64 of the Geneva Convention has ‘introduce[d] innovative
elements into the law of occupation, and thus represent[ed] a departure from Article 43 of the Hague
Regulations, rather than a more precise and detailed expression of it’. Article 64 of Geneva
Convention addressed the occupant’s authority to legislate in both penal and non-penal matters.
Kristen Boon30explains that the legislative power of the occupant is to meet public order and safety
unless absolutely prevented, the laws in force in the country under Article 43, Hague Regulations.
Public order and legislative action are closely linked and sometimes required as a matter of human
rights law, a permissive interpretation of "orderly government" would grant an occupier great scope to
reform the laws. Under Article 64 Geneva Convention the occupying power has authority to legislate
in order to maintain the orderly government of the territory, and to ensure the security of the
Occupying Power. Article 43 of the Hague Regulations and Article 64 of the Geneva Conventions are
subject to expansive and changing interpretations.
ii. Application of Human Rights Law during occupation:
Fiona Nairn 31 contends, humanitarian law and human rights law have very different
origins and contain certain fundamental differences, but they are capable of parallel application. This
parallel application can enhance the scope of protection offered to individuals as one body of law can
influence the application of the other to fill in gaps that may arise. A number of methods can be used
to ensure their mutual application including: creative interpretation of both the systems in such a way
so as to allow mutual application for example: freedom from arbitrary deprivation of life and freedom
29

EyalBenvenisti, The Laws of Occupation and Commercial Law Reform in Occupied Territories: A Reply to
Jose Alejandro Carballo Leyda, The European Journal of International Law, EJIL (2012), Vol. 23 No. 1, 199–
210, Available at http://ejil.oxfordjournals.org/content/23/1/199.full.pdf (Last Accessed on 1 November 2015).
30
Kristen Boon, The Future of the Law of Occupation, 46 Can. Y.B. Int'l L. 107 2008.
31
Fiona Nairn, The Relationship between International Humanitarian Law and International Human Rights
Law: Parallel Application or Norm Conflict? (March 14, 2012). Available at SSRN:
http://ssrn.com/abstract=2021839 (Last Accessed on 1 November 2015).
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from torture; the lexspecialis principle wherein humanitarian principles (IHL) will prevail over
Human Rights obligations (IHRL); and the norm (IHL or IHRL) which best protects the individual. N.
Lubell32supported the application of Human Rights Law during occupation through extraterritoriality
principle. The essence of the extraterritoriality of the obligations to occupied territory is based on the
analogy to national territory, in that occupied territory is in effect under the authority and control of
the occupying State. Keren Greenblatt 33 argues in favour of human rights law approach in the
prolonged duration of the Israeli occupation of the Palestinian territories, combined with the
intensifying non-violent resistance, rather than an IHL approach, in the administration of the
Palestinian population and lands.
F. J. Hampson34 makes reference to the pronouncements of ICJ on the relationship
between IHL and IHRL and asserts three possibilities of interpretation: First, human rights law
remains applicable even during armed conflict. Second, it is applicable in situations of conflict,
subject only to derogation. Third, when both IHL and human rights law are applicable, IHL is the
lexspecialis. As regards lexspecialisderogatlegigenerali, it is not clear whether this means only that the
special prevails over the general, or whether it means that the former actually displaces the latter.
Whilst the ICJ may not have used the most appropriate formulation, it is clear in general terms what
the Court meant. It appears to have meant, first, that where both IHL and human rights law are
applicable, priority should be given to IHL. Second, given the ICJ’s view that human rights law
remains applicable at all times, by necessary implication the ICJ also meant that the human rights
body should make a finding based on IHL and expressed in the language of human rights law. This
sounds straightforward, but it does not in fact explain how the lexspecialis doctrine should work in
practice. There are various possibilities. It could be that once IHL is applicable, it is the sole legal
basis on which a human rights body can base its decision. Does this mean that when IHL is
applicable, there can be no violation of the human rights standards provided there is no violation of
the IHL rules? Whether IHL prevails where it contains an express provision which addresses a similar
field to that of a human rights norm? Or a possible third solution is that the lexspecialis would depend
upon the precise issue at stake.

32

N. Lubell, Human rights obligations in military occupation, International Review of the Red Cross, Volume
94 Number 885 Spring 2012 Pg. 317, Available at https://www.icrc.org/eng/assets/files/review/2012/irrc-885lubell.pdf (Last Accessed on 1 November 2015).
33
Keren Greenblat, “Gate of the Sun”: Applying Human Rights Law in the Occupied Palestinian Territories in
Light of Non-Violent Resistance and Normalization,Northwestern Journal of International Human Rights,
Volume 12, Issue 2 Article 2, Spring 2014, 12 Nw. J. Int'l Hum. Rts. 152 (2014), Available at
http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1171&context=njihr (Last Accessed
on 1 November 2015).
34
F. J. Hampson, The relationship between international humanitarian law and human rights law from the
perspective of a human rights treaty body, International Review of the Red Cross, Volume 90 Number 871
September 2008 Pg. 549, Available at https://www.icrc.org/eng/assets/files/other/irrc-871-hampson.pdf (Last
Accessed on 1 November 2015).
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V. Koutroulis35 denies the applicability of the Lex Specialis of IHL in relation to IHRL
on the three points: first, it applies to relations between two concrete rules rather that between two
normative orders in abstracto, especially since these two orders are different in their purposes, areas of
applicability, and principles; second, it has been applied, even by the ICJ itself, not as a rule for the
resolution of conflict norms (dictating which of these norms should prevail over the others) but rather
as an interpretative aid in order to avoid norm conflicts; and, third, even if it can be applied in relation
to some rules, it is overly simplistic to do justice to the complexity of the relations between the two
sets of legal rules. A complementary application of IHL and IHRL, which suggests, in principle, a
parallel application of the two sets of legal rules in situations of armed conflict and prolonged
occupation, can imply a great deal of interaction between them. It is interesting to note here that
several fields have been identified where IHL rules are usefully complemented by IHRL. For
example, economic, social, and cultural rights of the occupied population, such as the right to
adequate food, the right to health, or the right to education.
CordulaDroege36 suggests that, a complete merging of the two bodies of law is impossible. Human
rights and humanitarian law are not mutually exclusive, but complementary and mutually reinforcing.
The concept of complementarity in its legal understanding is in conformity with the Vienna
Convention on the Law of Treaties, and the concept of lexspecialis. Complementarity means that
human rights law and humanitarian law do not contradict each other but, being based on the same
principles and values, can influence and reinforce each other mutually. In this sense, complementarity
reflects a method of interpretation enshrined in Article 31(3)(c) of the Vienna Convention on the Law
of Treaties, which stipulates that, in interpreting a norm, “any relevant rules of international law
applicable in the relations between the parties” shall be taken into account. The principle of
lexspecialis stems from a Roman principle of interpretation according to which, in situations
especially regulated by a specific rule, this rule would displace the more general rule
(lexspecialisderogatlegigenerali). There are two aspects of the lexspecialis principle. One is its
meaning as a principle of interpretation whereby a more general rule is interpreted in the light of a
more specific rule. When there is a genuine conflict of norms, one of the norms must prevail. In such

35

V. Koutroulis, The application of international humanitarian law and international human rights law in
situations of prolonged occupation: only a matter of time?, International Review of the Red Cross, Volume 94
Number 885 Spring 2012 Pg. 165, Available at https://www.icrc.org/eng/assets/files/review/2012/irrc-885koutroulis.pdf (Last Accessed on 1 November 2015).
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situations the lexspecialis principle, in the sense of a conflict-solving rule, gives precedence to the rule
that is most adapted and tailored to the specific situation.
Alexander Orakhelashvili 37 argues, if humanitarian law is lexspecialis, it is so for
limited purposes and in a way complements – not curtails – the level of protection under human rights
law. The relationship between the norms from the two fields must be verified by reference to the
interaction between individual norms. Sylvain Vite38 asserts that the economic, social and cultural
rights complement the law of occupation, which remains general, when it comes to defining a longterm normative framework. The right to food and health show that the occupier’s obligations are not
limited to the minimum defined by international humanitarian law, they must be viewed from a
perspective which encompasses the complementary contribution made by human rights. With regard
to property, the relation between the two legal regimes is very different. International humanitarian
law proves to be more complete and more detailed than the law of human rights. There is no
complementarity, as the latter is superseded by the former by virtue of the principle of speciality.
Irrespective of whether it applies to the short term or to the long term, the prevailing legal regime is
the law of occupation.
D. Campanelli39also support the applicability of human rights law (lexgeneralis nature) at
all times both in peacetime and in time of war and argues that the law of armed conflicts, as
lexspecialis, contains rules which take precedence over some protective human rights norms. Any
conflict of between the two is generally resolved in favour of the law of armed conflicts. The special
nature of the law of armed conflicts therefore allows it to derogate from general rules, such as those of
human rights law. Nevertheless, while it is true that the law of armed conflicts takes priority during
conflicts because of its lexspecialis nature, it is also true that the rules protecting human rights –
lexgeneralis – can continue to be applied during a conflict, on certain conditions: first, their
application must be possible through creative interpretation and, if treaty-based rules are involved,
then based on the applicability to a particular situation ; second, they must not conflict with a special
rule of the law of armed conflicts ; and, third, they must not be derogated in case of war, public
emergency or a similar scenario that would limit or preclude their applicability during an armed
conflict. The human rights law provides an important tool for filling gaps in occupation law,
particularly where civil and political rights are concerned
37
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Aeyal M. Gross 40 makes a reference to the ICJ’s Wall and Armed Activities decisions, where it
expanded the determination to human rights conventions in general, and developed the rule on the
application of human rights norms in times of war to the context of belligerent occupation. These
decisions reinforce the convergence of these two bodies of law. The current direction of international
law is to apply human rights norms to situations of armed conflict in general and to situations of
belligerent occupation in particular, as evident in the interpretation of human rights treaties, in the
decisions of treaty bodies, and in the rulings of the courts that interpreted them, including the
European Court of Human Rights (ECtHR). The author argues that IHRL can be used to actually
undermine the protection of rights and legitimize their violation. ‘Righting ’ the law of occupation in
general and invoking IHRL in particular may serve to limit the rights and entitlements of people under
occupation, the currently prevalent human rights justifies limiting rights in the name of security as
long as the limits are proportional. It also allows limiting rights in the name of the rights of others.
Individual rights can be limited both for ‘public interest’ or the rights of others and for military
necessity. The concept of military necessity, however, may sometimes allow restrictions on rights
beyond the public interest. Naomi Burke41 asserts that the main purpose of increasing the occupants’
power to make legislative change under Article 64 Geneva Conventions was to permit the
introduction of measures to fulfil the obligations of the occupant towards the local population under
the Convention, which include ensuring the availability of food, maintaining hospitals, and other basic
duties that the occupied government would perform. The ICJ Advisory Opinion on the Consequences
of the Construction of a Wall held that Israel’s obligations under the International Covenant on Civil
and Political Rights (ICCPR), the International Covenant on Economic, Social and Political rights
(ICESCR) and the Convention on the Rights of the Child (CRC) extended to their policies in occupied
Palestinian territory. In the context of the Vienna Convention, it can be argued that these
characteristics indicate an intention of the parties that human rights conventions would apply to
occupied territory.
iii. Occupants power to Legislate or modify existing legislation:
Marco Sassòli 42 explains the power of the occupant to legislate and holds that, an
occupying power, must restore and maintain public order and civil life, including public welfare, in an
occupied territory. Local legislation and institutions based upon such legislation must be respected by
an occupying power. Article 43 bars an occupying power from extending its own legislation over the
40

Aeyal M. Gross, Human Proportions: Are Human Rights the Emperor’s New Clothes of the International Law
of Occupation?, The European Journal of International Law, EJIL (2007), Vol. 18 No. 1, 1−35, Available at
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occupied territory or from acting as a sovereign legislator. The words ‘restore and ensure . . .public
order and civil life’ in Article 43 could be understood as implying that the occupying power is
allowed to take only legislative measures for that purpose (only for the time of the occupation), i.e.
concerning the ‘common interest or the interest of the population’ (for implementation of IHL and
Human Rights Law) and to promote its own military interests. It may also legislate authorization from
Security Council Resolution. An occupying power may, while exercising the discretion that human
rights instruments (or the Security Council mandate) leave to states setting up (their) institutions and
economic and social policies, introduce only as many changes as absolutely necessary under human
rights obligations (or the Security Council mandate) and must stay as close as possible to similar local
standards and the local cultural, legal and economic traditions. YoramDinstein 43 asserted that the
Hague Article 43 imposed two diverse obligations on the Occupying Power: (a) to restore and ensure,
as far as possible, public order and life in the occupied territory; (b) to respect the laws in force in the
occupied territory unless an “empêchementabsolu” (absolute necessity) exists. The occupant has
power to suspend or modify the pre-existing legislation, under necessity. Article 64 Fourth Geneva
Convention explains the necessity in three dimensions (a) Occupying Power to remove any direct
threat to its security; (b) duty of the Occupying Power to discharge its duties under the Geneva
Convention, (c) necessity to ensure the “orderly government” of the occupied territory.
D. CONCLUSION:
International law lays down a basic principle: threat or use of force against the territorial
integrity or political independence of any State is prohibited and constitutes a violation of
international law. Any acquisition of territory through threat or use of force constitutes an act of
aggression which is prohibited (is illegal) and must be returned. The occupation of territory through
use of force is of temporary nature. Hague Convention (IV) respecting the Laws and Customs of War
on Land and its annex: Regulations concerning the Laws and Customs of War on Land, 18 October
1907; and Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, 12
August 1949, are applicable to the territories occupied through use of force.
International law also imposes the responsibilities over the occupying power and other states.The
occupying power has responsibility to: (a) respect the basic human rights, of the inhabitants of the
occupied territory; (b) not to impose its citizenship over the inhabitants of the occupied territory; (c)
not to deport or transfer the civilian population to or from the occupied territory; (d) not to alter or
change the character or legal status of the occupied territory; (e) not to destroy the property or carry
43
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out construction activities in the occupied territory; and (f) not to destroy, deplete the natural
resources of the occupied territory.
“Effective Control” test as laid down in Article 42, Hague Regulations, 1907 has following three
criteria (most convincing and practical being the view of Tristan Ferrero44): (a) unconsented presence
of foreign forces;(b) foreign forces ability to exercise authority in the occupied territory; and (c)
Inability of the power in occupied territory to exercise its authority.Occupation depends on the
fulfilment of the three criteria and it ends if one is not met. Moreover, in the case of multinational
operations, occupation law is applicable to the foreign forces for the functions exercised by
them.Occupation law must apply during invasion phase, as argued by Pictet theory, as the foreign
forces gain control of the territory.
Although Article 43, Hague Regulations, 1907 and Article 64 Fourth Geneva Convention, 1949 limit
the changes that can be brought in the occupying territory with a notion, that occupation is only
temporary. The occupying power can bring changes only in the cases restore and ensure public order
and safety along with respect to the applicable laws in force. But in the cases of prolongedoccupation,
such as occupation of Palestinian territories by Israel since 1967, warrant reforms to ensure public
order. Several fields have been identified where IHL rules are usefully complemented by IHRL.For
example, economic, social, and cultural rights of the occupied population, such as the right to
adequate food, the right to health, or the right to education, appear to be of particular relevance in
situations of prolonged occupation. The occupying power, after a very long duration of occupation, as
the case of Israel,gathers de-facto legitimacy to make changes in the domestic laws and policies
applicable to the occupied territory. Human Rights norms may be applied during occupation either
through constructive interpretation of both the norms and Extra-territoriality principle. Human Rights
law may help in filling the vacuum with Humanitarian Law.
**********
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HUMAN TRAFFICKING IN NEPAL – AN OVERVIEW*

Abstract
This research article on human trafficking in the newly-formed democracy of Nepal, attempts an in-depth
analysis of the data presently available on the estimated number of people annually trafficked, along with
the national and international legal framework to regulate and curb such menaces. This, being a subject of
contemporary relevance, requires immediate international attention and a strong, transparent database of
organized crimes committed against women and children within and across the borders of Nepal. Human
trafficking has been classified into three broad categories – rural, urban and cross-border based. The
causes and effects of this gross breach of human rights have been analyzed along with the blurring lines
between definitions, that has resulted in further exploitation of those trafficked.The authors, here, have
attempted to study the available conventions, legislations and case-laws on human trafficking in the
country as well as international bodies,and have tried to observethe prevailing trends in governmental
action or the lack of it thereof. This involves studying the extent of governmental and non-governmental
undertakings and their corollaries.
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STRUCTURE AND CHAPTERIZATION

The approach to this paper has been done in the following fashion. Firstly, the issue of migration has been
addressed. The authors have studied the causes and types of migratory patterns, along with government
remedies or the lack of themthereof.Secondly, the pattern of trafficking has been studied; the modus
operandi adopted by the traffickers in order to carry out the process of cross-border
trafficking.Subsequently, the transition from human trafficking to prostitution has been laid out, with the
aid of available government statistics, and comparative global data.The chapter following that comprises
case studies and the aftermath of the 2015 earthquake, and preventive methods adopted by the Nepal
government and international governing institutions, in addition to rescue operations conducted by one
prominent NGO called Maiti Nepal. Lastly, the paper concludes with an overview of the legal assistance
in the form of statutory provisions and landmark case-laws and precedents, followed by a detailed case
study of Maiti Nepal.

1. INTRODUCTION

Flesh trade has become a global problem over the recent years. An increasing number of men, women and
children have been traffickedto the extent that ‘Some estimates claim that the profits from this trafficking
eclipse the profits from the underground trade in arms and narcotics’1.
Article 3 of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Personsdefines
trafficking as ‘the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the purpose of exploitation.’2.
This article forays into the complexities of flesh trade in Nepal, along with a study on the background of
said trade in the region, and available* statistical representation of the same. It should, however be noted
1

Jyoti Sanghera and Ratna Kapur, An Assessment of Laws and Policies for the Prevention and Control of
Trafficking in Nepal (The Asia Foundation, December 2000)
2
United Nations, Protocol To Prevent, Suppress And Punish Trafficking In Persons, Especially Women And
Children, Supplementing The United Nations Convention Against Transnational Organized Crime (2000)
*It is noteworthy that the data provided on the secondary platforms are sporadically updated and hence, forming the
subject of one of the issues in this article
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that considering the transformation in administration over the past decade, there has been little addition to
the already negligible data available on public domains.
According to Maiti Nepal, a Non-Governmental Organization (talked aboutin length in the subsequent
sections)devoted to combating trafficking in women and children; Nepal has seen increasing trends in
trafficking over the recent years. Trafficking is not a recent development in Nepal and even though it is a
prevalent criminal activity, not much is being done to address the problem, and if attempts are made, not
much success has been achieved in curbing the activity. A recent study by the National Human Rights
Commission of Nepalsays that the country, which has population of twenty-two million people, witnesses
an annual trafficking rate of broadly around six thousand five hundred3people annually.
The Trafficking in Persons Report, 2011 compiled by the US State Department4confirms that Nepal is
mainly a source country for men, women and children subjected to forced labour and sex trafficking.
Trafficking destinations can be broadly classified into within Nepal, Nepal to India and Nepal to other
countries. Fleshtrade from Nepalto India dates back to an era when Nepal was under autocratic rule5.
Largely, Nepali girls and women are trafficked to India for prostitution.In raids conducted on Bombay
brothels, the Indian police took into custody over 200 minor Nepali girls, bringing to light the underbelly
of the sex-trafficking trade6.
As concern over sex trafficking appeared on the international agenda, the degree of funding for
interventions in Nepal increased. This also led to an increase in the number of NGOs. Though this is
definitely an advancement, no reliable database of NGOs exists today and there is no standard way of
tracking their activities, expenditures, or administrative costs. Only a handful of programs have been
developed and sustained over time, and for a majority of NGOs, anti-trafficking is merely a one-time
initiative.

3

NHRC Nepal, Trafficking In Persons Especially On Women And Children In Nepal, National Report 2012-13
(2014)
4
Trafficking in Persons Report, Department of State, United States of America, June 2011<
http://www.state.gov/documents/organization/164452.pdf> Last Accessed on August 30th, 2015.
5
Human Rights Watch, Report (1995)
6
Ramyata Limbu, Girls ‘Rescued’ from Brothels in Limbo in Bombay, IPS News, May 9th 1996 <
http://www.ipsnews.net/1996/05/nepal-girls-rescued-from-brothels-in-limbo-in-bombay > Last Accessed on August
31st, 2015.
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2. MIGRATION AND TRAFFICKING

The reasons for migration in Nepal can be attributed to the acute poverty that a majority of its population
lives in.Nepal is one of the poorest countries in the world and most peoplein Nepal lack economic
freedom and opportunity. The country isranked 152out of 178 countries in theIndex of Economic
Freedom7.
Accursed with poverty and little or no exposure to possibility, the people in Nepal are easy prey to
traffickers, which is not difficult to believe, given The per capita GDP of Nepal is 762 US dollars8; Most
trafficked persons are deceived into believing that they would find better livelihoods if they were to leave
their country. Its low GDP and economic status puts twenty- three percent of its population below the
international poverty line, i.e., 23% of its population earns less than 1.25USD per day. To better
understand this, one needs to look at the migratory pattern between Nepal and India. Though there is no
official data to show the extent of migration from Nepal, a census from the year 1997 puts it at 660,0009
people, most of them are women. The fact that there is no official recordof these people going missing or
no way to keep track of their wellbeing outside the country exacerbates the situation. Most of those
migrated people have settled in India10. It was only in the year 1998 that migration was recognized as a
national problem by the then government of his majesty DipendraBirBikram Shah. The ninth government
plan released in 1998, said ‘even now, however, the scale and significance of the phenomenon appear not
to have been appreciated by national policymakers or politicians (or, indeed by the major bilateral and
international development agencies), and there is no coherent program to increase the benefits of the
remittance economy or to reduce the very real social cost of foreign labor migration as part of Nepal’s
overall development strategy’11. Keeping a close watch on migration is very important in order to keep
track of the welfare ofthose who have migrated.
To understand the dynamics of trafficking in the guise of migration, it should be pointed out that
trafficking involving migration could be of two types –

7

‘Nepal’ (2015 Index of Economic Freedom) <http://www.heritage.org/index/country/nepal> Last accessed on 31
August 2015
8
Final Economic Survey Finance Ministry of government of Nepal for the fiscal year 2014-15
9
Catrin Evans and Pankaja Bhattarai, ‘Anti-Trafficking Intervention Approaches in Nepal’ (Asia Foundation,
December 2008)
10
Ibid
11
Ibid
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1) A person volunteers to migrate to a different city for work and upon arriving at the destination realizes
that they have been deceived about the nature of the work. Ergo, here, what started out as migration turns
into trafficking.
2) A person may willingly migrate to a genuine place of work and may then be trafficked from there. So,
in this case the first act of travel – the voluntary one, cannot be termed as trafficking, but the second one,
the one involving the forcible movement, is clearly trafficking.
This point of difference is crucial for any rescue operation or anti-trafficking intervention, given the fact
that it is possible to traffic workers from both, their home base (usually a rural setup) as well as the work
base (usually an urban setup). Another area that is worthy of notice is the distinction between legal and
illegal migration. More often than not, the people trafficked under the veil of migration (illegal migrants),
upon interception by state authorities,are charged with crime of illegal migration and unfortunately the
crimes committed against them go un-addressed.
2.1. TRAFFICKING AND PROSTITUTION
Sex trafficking is composed of two key aspects: human trafficking and sexual slavery.

12

Sexual

exploitation may not always be an additional factor in trafficking cases, there are other drivers like forced
domestic labour, industrial labour etc.
The Global Alliance Against Trafficking in Women (GAATW) takes into view that women have the right
to choose their mode and nature of employment, and subsequently to engage in prostitution.
“It is not prostitution that the anti-trafficking framework opposes, but the violation of rights that may
occur while involved in that work. Although a woman may enter into prostitution by choice, she does not
choose the exploitative conditions she is forced to endure. It is therefore the exploitative conditions and
not the sex work itself that needs to be targeted”13This goes on to prove that while prostitution isn’t
backed by legislatures as a legitimate means of livelihood, the girls and women involved in the
occupation are exploited and mistreated, more so than in other potential career prospects.
Albeit the fact that many states distinguish between guilty and innocent women at the heart of their
legislations on prostitution and trafficking, and that a multiplicity of conventions presently acknowledge

12

Kara, Siddharth (2009). Sex Trafficking: Inside the Business of Modern Slavery. Columbia University Press
Groupe Development and the European Commission, Mobility Smuggling And Trafficking along The IndoBangladesh Border (2005)
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the need to protect the rights of trafficked prostitutes , not a single international convention promotes the
rights of all women involved in sex work. Within a human rights framework, it is morally impossible to
decide who ‘deserve’ protection and who do not.
The Nepal government neither criminalizes prostitution; nor has it legalized prostitution. Even though
there are laws that work against trafficking in persons, the fact that there are no laws on prostitution,
results in the inexistence of official data that can help distinguish voluntary prostitution from the one that
traffickers impose on their victims.
2.2. TRAFFICKING IN WOMEN AND CHILDREN
The UNICEF reports that around 7000 women and girls are trafficked to India every yearand around
200,000 are now working in Indian brothels15. Most girls who are trafficked are from very poor families
in rural areas where they are lured by false marriages and the promises of employment or education.
The range of the ages of women and girls that are trafficked is as extensive as 12 years to 29 years. One
thing to keep in mind before going forward is that most anti-trafficking movements and programs place
women and children under the same category. That is to say, women are infantilized and are represented
as having little agency, leading to a need for paternalistic affiliations. Therefore, anti-trafficking
interventions need to demarcate the two groups and recognize the rights of an adult woman, and give her
the right of discretion when it comes to choosing a dignified livelihood, regardless of the subjectivity of
the term ‘dignified’. Contrarily, there is an international agreement that trafficking in minor girls and
prostitution is a crime, and by implication, they should be removed from exploitative situations and given
protection and support without question, i.e., even if there are signs of the girls’ involvement in said sex
trade.

2.3 LACK OF CURRENT DATA ON TRAFFICKING

Increasing initiatives by NGOs and private groups in holding intervention programs has led to a growth in
the number of rehabilitation homes to rescue women and children unwillingly trafficked to the brothels in
14
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metropolitan India which exceed 2,00,000 as of 1998, a figure which is also roughly “estimated” by the
UNICEF. To better understand this, one needs to look at the migration pattern of people from Nepal.
Though there is no current official data to show the extent of migration from Nepal, a census from the
year 1997 puts it at 660,00016 people, most of them women. The fact that there is no official record of
these people going missing or no way to keep track of their wellbeing outside the country, makes it very
easy for traffickers to get away with their crime. This fault can only be attributed to the successive Nepal
governments, only because of the lack of will and inefficiency on their part.

3. TRAFFICKERS

A 2009 report by World Bank states:Traffickers often originate from the same places or localities from
where girls and women are trafficked. They can be both men and women, and most often they are the
people that the victim knew such as neighbors, relatives, friends, and even parents.17
Best of the available data on trafficked women can be provided by the various non-governmental
organizations working in Nepal; most notable amongst them beingMaiti Nepal. These valuable inputs are
obtained from their active field experiences. There are instances wherein many NGO workers go from
door to door across several villagesinquiring about the number of women that have migrated. However,
this system does not yield reliable results. More efforts, on a larger scale, are required to gather
reasonably reliable data.
Findings from interviews and interrogation of rescued victimsshow that trafficking happens through a
large network of social connections.There are instances of victims of traffickingthemselves turning into
traffickers and eventually strengthening this vast network of trafficking. Trafficking is mostly initiated
through brokers or pimps who act as well wishers to the victims and are known to their families on a
personal level.
As mentioned before, another form of trafficking happens through the promise of marriage, where a
broker marries a young woman and then later sells her to a brothel or to another broker after
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theircrossover to India. The NGOs and the authorities in Nepal18believe that these brokers operate through
anextensive network using sophisticated methods for their trafficking operations. The modern age advents
of the cellular phone and the Internet being their most trusted aides. Carpet manufacturing factories are
said to be one of several such fronts.
‘The extent of familial involvement in trafficking is a cause of much controversy in Nepal. In certain
communities sex work is a customary practice and continues to this day. In other communities in a few
districts, notably Nuwakot and Sindupalchowk, there has likewise been a tradition of sending girls to
‘service’ the ruling classes in Kathmandu that, in time, has changed into involvement in commercial
sex’19. These communities practice commercial sex work as source of income and are sometimes part of
the trafficking nexus themselves.
In other situations the family might not even be aware of the fact that their daughters are involved in
commercial sex work. Though the parents might accept the meagre amount of money from the brokers for
the labor that their child is going to be put into, they might not be aware that their child would be
trafficked thereafter and pushed into sex trade.
To better understand the above theories, let us take a case study:
A19 year old girl was trafficked out of Nepal and sold to a brothel in Agra, India by a relative. The girl
was promised a job by the relative who told her that one of his own daughters was working in India
sending him money every month. Eventually the girl escaped the brothel and managed to get back to her
home in Nepal. She managed to file a case in the Sindhupalchok district court against her relative and was
able to get justice. The court sentenced the trafficker to 170 years of imprisonment. The words of the girl
shed some light on the status of women in Nepal: ‘I think violence against women is more prevalent in
Nepal. For example; oursociety perceives that women should not do this, women cannot do that, there is
noway that a woman can do it, etc. Everyone thinks that women cannot do anything.Our society thinks
that only men are capable of doing everything… I don’t haveidea about other countries but Nepal is a
country where violence against womenexists. Men are engaged in consuming alcohol and beating their
wives…… Thereis lack of education among women due to which they don’t have any knowledge….we,
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women of Nepal, cannot even step out of our houses. People will startcriticizing when we step out of our
houses’.20
It is acknowledged internationally that the cause of trafficking in Nepal cannot be attributed solely to its
poverty. If one carefully studies trafficking from the local grass root level, it can be understood that
gender discrimination, ignorance and naivety of the rural folk, lack of education, poverty and lack of
economic opportunities in rural areas, along with consequent marginalization of particular social
groupsall together create a setting highly conducive to trafficking.
Like other women who enter prostitution, women who are trafficked are also affected by social problems
such as alcoholism, divorce, death of the family head or the main bread winner in the family. They may
lack the necessary social support that is essential to maintain their personal wellbeing and that of their
families. It is taken for granted that a girl or woman who is trafficked is naïve, shy and usually ignorant in
the ways of the world.
It has been observed by the National Human Rights Commission ofNepal that ‘Age, caste/ethnic groups,
education and wealth seldom determine the knowledge on Laws. This especially holds true for theHuman
Trafficking and Transportation Control Act, 2007. Proportionally more young women than the older
ones, more women from ‘upper caste’ groups than the disadvantaged groups, more women with at least
SLC level education than illiterates or with only primary education tend to have more knowledge on the
Human Trafficking and Transportation Control Act, 200721’.
3.1. 2015 EARTHQUAKE AS A CAUSE FOR TRAFFICKING
Adding to the woes of Nepal was the massive earthquake that struck the country in April and the huge
aftershock in May, 2015. The earthquake, also known as the Gorkha Earthquake, brought with it
debilitating destruction claiming more than 8,800 lives, destroying over half a million homes, leaving
twenty-eight thousand injured, over a million displaced and rendering over six hundred thousand
homeless22.
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Amidst all this chaos, the youngsters of Nepal are now at a risk of another calamity: Child trafficking.
According to UNICEF23 since 25th April 2015, at least 245 children have been intercepted while being
trafficked or being placed in poorly regulated orphanages where these young children could be at risk of
unregulated adoption, exploitation, and atrocious abuse.Loss of livelihoods and exacerbated living
conditions only make it easier for the traffickers to convince parents to send their young ones away into
what they are led to believe are better lives. According to estimates there are forty to fifty24 young girls
and women being rescued on a daily basis, by Maiti Nepal in collaboration with the government
authorities on the Indo-Nepal border, post the earthquake. This is a higher figure than that of twelve girls
being rescued prior to the earthquake.
As a measure, the government has suspended international adoption after the earthquake and has banned
children from traveling between districts without a parent or guardian. The registration of new orphanages
has been suspended and organizations cannottake in new children without governmental authorization.

4. RECOMMENDATIONS AND PREVENTIVE METHODS

Trafficking can be curbed effectively with adequate legislations and the efforts of NGOs. An innovative
mode of vigilance and prevention is something NGOs in Nepal now term as “Community Surveillance”.
The idea behind this lies essentially in sensitizing local groups to trafficking, making them receptive and
responsive to local affairs in order to equip them to take action in case of any suspicious
circumstances.There also needs to be a clear cut demarcation between trafficked women and voluntary
sex workers, in the absence of which rescue groups inadvertently compromise the rights of adult women.
There have been undocumented instances reported by NGOs where brokers accompanying groups of girls
have been intercepted and brought for questioning. The government may increase its stronghold over the
situation by means of intervention and questioning by authorities, should the situation appear to be
doubtful. The most effective solution in pursuit of immediate relief is to work on more advanced, more
reliable modes of documentation and monitoring in order to maintain effectiveness on the kinds of
interventions experimented with, at different levels, in both – rural and urban setups.
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4.1. IMPROVING LIVELIHOODS THROUGH VOCATIONAL TRAINING PROGRAMMES
RURAL:
With regard to trafficking, the underlying assumption is that a stable economic scenario in rural areas
will, in the first place, prevent migration. Income and employment generation should be the first step
forward. Community based interventions along with a multiplicity of NGOs have initiated awareness
programs via co-operative credit societies and income generation plans such as animal husbandry, easy
finance to buy goats/cattle/chickens, to develop vegetable gardens, to set up cottage industries etc. This
indirectly aims at preventing the fundamental reason for trafficking –to migrate in search of a better
livelihood.

URBAN:
Rural anti-trafficking programs can target only the first stage of trafficking: migration. They are unable to
entirely exterminate workplace-based exploitation in larger cities. Hence, there is a dire need for greater
focus on the cities.

4.3. BORDER BASED INTERVENTIONS
The main objective of border site prevention programs is to intercept women/girls who are being
trafficked. Recent anti-trafficking activities have been classified primarily under policy and research
development, legislative, health and education, income and employment generation, and rescue and
rehabilitation programs. Out of the twenty-six India-Nepal border-crossing points, one organization Maiti Nepal, is conducting anti-trafficking vigilance programs at three of them.
Border surveillance is primarily an immigration strategy used all over the world, but also doubles out as
an anti-trafficking mechanism. Those lacking the specific documentation required for entry into another
country are identified as illegal immigrants and numerous legal processes are set in motion to assess their
situation. This is a standard procedure at most of the border check-posts. However, in the case of India
and Nepal, where no formal documentation is required, border regulation and culling out trafficked
individuals out of illegal immigrants is a highly complicated task.
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Another disturbing issue at hand is that there seems to be no form of systematic follow-up program of the
detainees, i.e. the potential victims of trafficking intercepted at the border. The information on these
women/girls is not consistently documented. Therefore at this stage, based on the evidence available, it is
difficult to assess the appropriateness and effectiveness of border-based prevention programs in existence.
However, the figures sourced by Maiti Naipal, as of today, stand at 2398 (rescued and rehabilitated
women and children)25.
4.4. AN OVERVIEW
Various NGOs in Nepal are dedicated to combating trafficking, their major areas of work include research
and documentation of trafficking; advocacy and lobbying for policy reform; awareness raising in the
communities; establishment of helpline services; establishment and operation of community surveillance
system; empowerment of community and vulnerable groups such as girls and women; legal services for
survivors; facilitation of cross-border rescue, raids, and repatriation; and establishment of rehabilitation
centers for rescued survivors where they can have safe shelter, receive medical and legal aid, counseling,
and learn other trade skills.26
There is still a need for developing conceptual clarity, in order to facilitate transparent and easily
accessible documentation. There is also a need for consistent flow of funding; which needs to be brought
to the attention of the state authority or an interim body to pursue the case.
The absolute lack of meaningful impact assessment makes it almost impossible to assess the effectiveness
and viability of current interventions. Therefore, there is an urgent need for organizations to formulate
appropriate monitoring and evaluation mechanisms.
Having said all this, interventions that are community based or workplace based, and those that aim at
capacity building/training hold greater promise for change towards the better than one-time sensitization
initiatives.
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5. MAITI NEPAL - AN OVERVIEW

Maiti Nepal is a non-governmental organization established in 1993 in furtherance of the crusade against
human trafficking, child prostitution, flesh trade, and numerous other forms of exploitation and torture.
The organization was founded by Anuradha Koirala27, a Nepalese social activist, recognized globally for
her philanthropy.
The organization operates through a widespread network across the country, working in collaboration
with the Indian Police and various NGOs in India to improve rescue and repatriation operations, devising
effective ways to rehabilitate trafficked women and children in transit homes28, Maiti presently has over
350 women and children staying in its various homes. Women and girls there are provided vocational
training to instill self-confidence and a sense of security. Maiti also runs a hospice in the Jhapa District of
Nepal for HIV positive people, which is based on a self-sustaining model through residents’ farming and
fishing.
Recently, Maiti has been able to link up with a Civil Hospital29 which is willing to take up HIV-positive
women. Maiti Nepal carries out prevention work in Chitwan, Sindhupalchowk and Sunsari and has a
rehabilitation programme for returnees, based in Kathmandu. Maiti also has a centre in Mumbai, which
facilitates rescue and repatriation work, and serve as a home for HIV positive women and girls.
The Child Protection Centre30 in Kathmandu at present houses 256 children from the age of 0-19 years
old and facilitates provision of food, shelter, medical assistance, counseling from trauma, helps identify
parents and re-integrate them with family, motivate trafficked girls to help them identify criminals and
provide these girls with formal education. On an average, the number of domestic violence cases exceeds
thousand annually, whereas the cases of trafficking and rape reach 50 each. Since the establishment of
Maiti, over 90031 traffickers have been brought under judicial custody.
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The Information and Resource Centre of Maiti Nepal, established in 2002, works towards disseminating
information in furtherance of anti-trafficking intervention programs and rehabilitation movements. It
undertakes the initiative of publishing Maiti’s Newsletter, cooperating with allied organizations in
research on the subject and creating a stable, reliable database in order to document statistics for future
references. In addition to receiving funding from various sources across the world in the form of
donations and endowment funds, Maiti Nepal intends to generate funds for itself through various
proposed activities such as agricultural farming, diversification of hand-made products and turning the
Maiti transition homes and guest houses into a hotel.

6. LEGAL INTERVENTION AND ASSISTANCE

Owing to the fact that Nepal is going through a transition in government post the abolition of monarchy.
Since trafficking is a priority issue in the country, in the Constitution 32 a provision was inserted for
immediate resort33. It deals with all kinds of forced labour, and abolishes serfdom. The provisions of the
constitution will seek to effectively deal with trafficking in human beings34.
6.1. TRAFFICKING IN PERSONS AND TRANSPORTATION (CONTROL) ACT, 2007
This Act aims at preventing trafficking both – within Nepal and across its borders. An outstanding feature
of the legislation is that the procedure laid down works both as a model for prosecutionas well as
protection. Unique utilities have been built into its enactment in order to discharge the burden of proof (by
prosecution) with much more ease, which in theory, should lead to more convictions. Keeping in mind
that traffickers may belong to some of the powerful elements of society, protection is provided in terms of
fortification of whistleblowers, concealing their identity35. The informant’s identityis kept classified36, as
is the identity of the victim37. Normally in criminal cases, only the defense has a right to representation.
However, the statute provides that the victim be represented by a counsel of their choice as well38. An
empowering provision is the entitlement to a translator39. Victims are entitled compensation from the
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state40, regardless of the conviction of offenders, and a rehabilitation fund is to be established by the
government to facilitate these expenses41.
6.2. UNITED NATIONS CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME42
This convention is the main international instrument in the fight against transnational organized crimes. It
is further supplemented by three Protocols, two of which target specific areas and forms of organized
crime:
1) The protocol to prevent, suppress and punish trafficking in persons, and
2) Protocol of smuggling of migrants by land, sea and air. The Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, was entered into force on 25th December 2003.
It is the first ever global legally binding instrument with an agreed definition on trafficking in persons.
The definition of trafficking under Article 3 of the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, supplementing the United Nations 177 Convention against
Transnational Organized Crime, 2000 43 , covers the recruitment, transportation, transfer, harboring or
receipt of persons, by means of threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability, or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation. An additional objective of the Protocol is to protect and assist the victims of
trafficking with complete respect for their human rights.

7. CASELAWS - LANDMARK JUDICIAL PRONOUNCEMENTS

In addition to provisions in the Constitution and complementary legislations, case laws built up by courts
also form part of the domestic law. Case laws also contribute in learning the course of direction that the
law is taking and the interpretation the courts may make on any available provision of the law. The arena
of trafficking is heavily reliant on the lower court systems to determine convictions, and the lower
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judiciary is bound by judicial pronouncements, guidelines and interpretations laid down by the higher
courts.
Nepal has had one prominent case which strengthened action against traffickers. The prosecution needed
to prove if trafficking had taken place or not as in this particular case as, the victim was rescued before
she was trafficked. In Permanent Resident v HMGC on the FIR of Tara Devi Dahal44.Tara Devi was
allured by a man who promised to marry her, with the help of his partner. She was taken across the border
to India, where she stayed with him in a hotel for a few days before he took her to Patna and sold to a
brothel for INR 16,000. She was made to have sexual intercourse with him on the pretext of marriage.
The girl however was able to raise alarm and was rescued by the local authorities.
The question was, whether a crime had actually been committed under the Human Trafficking Activities
(Control) Act for the sale of a woman abroad, since the sale did not actually go through and the parties
were intercepted. Nevertheless, the court termed the act as trafficking. In obiter, the court also stated45 “In
a case like human trafficking, the statement of the victim-complainant needs to be considered trustworthy
until otherwise proved by the defendant.” The court, then, upheld the sentencing which had previously
been pronounced by the lower court46.
In yet another case – UrmilaThapaMagar47, a woman who claimed to have been trafficked, had agreed to
go with an acquaintance to another part of Nepal. However, the intention of the acquaintance was to take
her across the border. A timely police check prevented cross border trafficking. When the case was
brought to court in Nepal, the issue was whether there was cross border trafficking or not. This was a
crucial point of fact, since the woman continued to remain within the territorial boundaries of Nepal and
hadn’t crossed over to India. The court held that the crime of cross border trafficking (this had a higher
penalty in the laws of Nepal) would be proved to have taken place if two parameters were fulfilled:
1) Trafficking is proved, and
2) If it can be shown that trafficking was for the purposes of taking the person to another country.
Therefore, the trafficking within the territory of Nepal, itself was sufficient, and there was in fact, no
necessity for the person to actually be taken across the borders, to pin liability on the trafficker.
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45

16 | P a g e

7.1. FLAWS IN THE LEGAL FRAMEWORK ON TRAFFICKING IN NEPAL
There are two classifications under which gaps can be pointed out – first, in the arena of Prosecution,
Protection and Prevention, and second, with regard to implementation of specific articles under the
discussed protocols. The need of the hour is to bridge these gaps. The non-implementation of protocols
has had an impact on anti-trafficking programs primarily due to the following reasons:
-

Non-ratification of the UNTOC 48 and Protocols, which proves to be a major hindrance as a
multiplicity of enabling provisions of the treaties cannot be availed of.

-

Absence of a comprehensive definition of the term ‘trafficking’.

-

There is an immense lack of gender sensitivity. Despite the fact that there are laws to protect
women’s rights, this does not always translate into a sensitive law.

48

United Nations Convention against Transnational Organized Crime, in effect from 29 September 2003 is a
multilateral treaty against organized crimes
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8. CONCLUSION

Internal economic problems push the population of Nepal into migrating to other countries to find decent
work. Most trafficked people are either tricked or conned into believing that they would find better lives
outside their country. As discussed in the previous sections, human trafficking has been broadly
categorized into rural, urban, and cross-border based. Each site raises different issues, employs different
approaches and target groups. Other factors that are of concern are the lack of political will and the
absence of a stable political scenario to combat trafficking. Furthermore, the judiciary and civilian police
structure are neither trained nor provided with the necessary aides to fight this epidemic. It is to be duly
noted that only as late as 1995 did his Majesty’s Government in Nepal formeda Ministry dedicated to the
welfare of women and children, the issue of trafficking being one of its important mandates.
To sum up, the major observations are that despite considerable anti-trafficking activity in Nepal, there
have been negligible amounts of documenting, monitoring and evaluation of the progress, the
effectiveness and the feasibility of said prevention and protection programs. The lack of quality research
and information is a serious issue and needs to be addressed immediately. There needs to be more
emphasis on collecting qualitative and quantitative measures of trafficking by adopting rigorous research
methodologies by the government. However,it is difficult to generate scientific data due to the social
stigma attached with sexual exploitation that is usually the result of trafficking and due to the clandestine
nature of the trafficking trade.
A long term solution would be to move from a paradigm of rescue and rehabilitation to an approach that
is more holistic and at the same time protects and promotes the rights of women. As it is understood, most
of the women and girls who are rescued need the support of counseling and also need to be given
adequate care for their wellbeing. Practical solutions such as stronger research databases and proactive
governmental monitoring along with enactment and effective implementation of regulations - such as
decentralization and delegation of vigilantism, along with monitoring and documentation, especially at
the rural levels - need to be brought about in countries that are worst affected by trafficking which applies
to Nepal also.Anti-trafficking strategies need to shift from the age old principles of trying to protect
women to bringing about a change in their lives. We need to aim at reviving and imbibing in them the
idea of economic rights along with their political, socialand most importantly their basic human rights.
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TEAR GAS TRADE AND A PROGRESSIVE INTERNATIONAL HUMAN RIGHTS REGIME*

ABSTRACT
In an increasingly globalized world, the actions of one State have an undeniable impact and
influence on other States and their individuals. This article aims to show that the vast web of
interconnections existing today mandates an expanding and evolving interpretation of the
human right obligations of a State. The article attempts to explain this proposal with the help
of a scenario that recently arose in the international arena. Although the case is a particular
one, it serves as an exemplary base to examine several general principles that would apply in
similar situations. In January 2015, a South Korean Company made a sale of 1.9 million
canisters of tear gas to Turkey. In light of the atrocities committed by the arbitrary use of tear
gas by Turkish officials in the past decade and more recently at the 2013 Gezi Park protests,
South Korea s export was condemned by several international human right organisations.
This article seeks to address some interesting questions that arise under international law in
respect of such a situation - can a State be held responsible under international law for exports
from its territory that may be used in committing human right violations in another State?
Does a State have extraterritorial obligations to protect rights of people outside its
jurisdiction? If such extraterritorial obligations exist, does a State have a duty to regulate its
exports and abstain from exporting to a country that commits wrongful acts? Would
responsibility arise only for State (i.e. government) exports or also for a non-state actor s
(i.e. private) exports? The article proposes that while the answers under traditional State
responsibility may seem unclear, a progressive and proactive interpretation of human right
obligations, as examined in the article, responsive to the needs of a highly globalized world,
could fill in the gap towards achieving a primary goal under International Law to respect and
protect the human person.
Key words: Tear Gas trade
obligations

Human Rights

State responsibility

extraterritorial

due diligence

I. INTRODUCTION
In January 2015, Dae Kwang Chemical Corporation, a South Korean Company made a
shipment of 1.9 million canisters of tear gas to the Turkish government.1 Organisations such
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as Amnesty International fervently protested against the sale. Marek Marczynski, Head of
Military, Security and Police at the organisation stated All shipments of tear gas and other
riot control equipment to Turkey must be suspended immediately...

2

While the wartime use

of tear gas is prohibited under international law, its domestic use as a riot control agent or law
enforcement measure is not. If domestic use is permitted, then, why did organisations such as
Amnesty International, protest against the export? During the 2013 Gezi Park protests - which
began as peaceful protests for conserving a plot of land where trees were to be cut down for
development purposes, and later grew into a full blown agitation against the Turkish
government, engulfing almost all of Turkey s provinces3 - the use of tear gas by Turkish
security forces was described as being arbitrary, reckless and abusive.4 Over 8000 people
were injured and approximately 11 people were killed.5 Tear gas was also used unlawfully to
curb the Labor Day protests in May 2014, at the Taksim Square in Istanbul. The misuse use
of tear gas by Turkish officials resulted in gross violations of human rights.6 1.9 million
canisters is approximately fifteen times more than the amount of tear gas used by Turkey in
the first twenty days of the Gezi protest and would allow Turkish forces to carry on
suppressions for approximately ten more months if used at the same rate.7 In light of such
atrocities by the Turkish forces Mr.Marczynski stated The South Korean authorities need to
send a clear and urgent message that no arms will be supplied to a country where abusive
and arbitrary force is being used against protesters.
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Such a concern and assertion raises

some interesting questions under international law. Can a State be held responsible if
commodities exported by it are used by the importing state in committing human right
violations? In a highly globalized world, where one State s acts and omissions have an
undeniable impact on individuals in another State, does a State have an obligation under
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international law to regulate and prohibit exports to a country where the supplies may be
used to commit internationally wrongful acts? Part II of this article describes the current
status of international law regulating the use of tear gas. Part III deals with the use of tear gas
by Turkey. It states that although reasonable domestic use of riot control agents is permitted,
Turkey s use of tear gas being arbitrary and excessive is a violation of international law. Part
IV explores whether in the light of such violations, a State (in the present case - The Republic
of Korea) can be held responsible under the traditional articles of State Responsibility for
wrongfully permitting the supply of tear gas. Part V (A) proposes that irrespective of the
State s responsibility dealt with in Part IV, a State should have a duty by virtue of its
international human rights obligations to abstain from such exports. V (B) states that it must
regulate its exports not only to prevent human right violations within its own borders, but also
to prevent violations that are committed extraterritorially or beyond its borders, in order to
further the goal of universal protection of human rights. Generally, States are not responsible
for the acts of private entities. However, Part V (C) of the article argues that international
human right obligations of a State would require it to take due diligence measures at a
domestic level to prevent not only its own exports, but also those of private domestic
suppliers that would contribute to abuses of fundamental human rights abroad. The rationale
behind such measures goes beyond the aim of regulating private exports to the fundamental
and primary duty of States to protect human life and dignity.9 Finally, the conclusion in Part
VI puts forth that the vacuum under traditional State Responsibility to hold a State liable for
such acts can be filled by the international human right obligations of a State. In order to
fulfill its primary international human obligations, a State needs to enforce positive,
precautionary and proactive measures at the domestic level.

II. THE USE OF TEAR GAS UNDER INTERNATIONAL LAW

A. Tear Gas and its effects
Tear Gas is a chemical substance that causes irritation in the mucous membranes of the eyes,
nose, mouth and lungs resulting in coughing, sneezing, temporary blindness and respiratory

9

The inalienable and universal nature of human rights is recognised by several international
instruments such as the Charter of the United Nations, The Universal Declaration on Human Rights,
The International Covenant on Economic, Social and Cultural Rights, the International Covenant on
Civil and Political Rights and various regional human rights instruments.

spasms and pain.10 Pharmacology professor Sven-Eric Jordt, at Yale University discovered in
the 2000s that tear gas activates pain-sensing nerves. 11 Several chemicals can be used as tear
gas but the most common ones are OC (oleum capsicum i.e. chili pepper oil) and CS (2chlorobenzalmalononitrile). OC is the primary ingredient in pepper spray and CS gas contains
a chemical that activates pain receptors. 12 CS gas causes a burning sensation in the
eyes...severe irritation of the respiratory tract, burning pain in the nose, sneezing, soreness
and tightness of the chest. Even very light exposure can cause a rapid rise in blood pressure,
and as this increases, gagging, nausea and vomiting
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Tear gas used in open spaces has only

14

transient effects and is not lethal for healthy adults. The effects on vulnerable populations
such as asthmatic patients, senior citizens and children may be more severe. Improper or
excessive use, highly concentrated or long-term exposure, firing directly at a target or from a
close range, can be extremely dangerous and even fatal in certain instances.15

B. International Law Regulating the use of Tear Gas
The 1925 Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous
or Other Gases, and of Bacteriological Methods of Warfare declares the prohibition of tear
gas to be a part of International Law.16 The 1993 Chemical Weapons Convention (Hereinafter
CWC ) has 191 State parties, thereby reflecting well-established international consensus.17
Article 1 (5) of the CWC states that riot control agents will not be used as a method of
warfare. Riot control agents are defined in article 2(7) as

Any chemical not listed in a

Schedule, which can produce rapidly in humans sensory irritation or disabling physical
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effects which disappear within a short time following termination of exposure .18 However,
the use of tear gas during peacetime is permitted under article 2.9(d) of the CWC, whereby,
law enforcement, including domestic riot control purposes is not prohibited.19 This implies
that all States are permitted to reasonably use tear gas as a domestic law enforcement
measure. Though it may seem paradoxical to prohibit riot control agents such as tear gas
during war but permit their use during peacetime, a plausible reason for doing so is that
soldiers during war cannot distinguish between tear gas and other more toxic gases or
chemicals. To prevent soldiers from mistaking tear gas for a more dangerous gas and
retaliating disproportionately, a uniform wartime ban was imposed on all gases.
C. What constitutes Lawful and Reasonable Domestic use?
The CWC under Article 2 (1)(d) permits the domestic use of tear gas. While no specific
international standards exist for regulating the use of tear gas for domestic law enforcement,20
some basic principles are in place. The UN Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials21 state: "Whenever the lawful use of force and firearms is
unavoidable, law enforcement officials shall: (a) Exercise restraint...and act in proportion to
the seriousness of the offence and the legitimate objective to be achieved; (b) Minimize
damage and injury, and respect and preserve human life; (c) Ensure that assistance and
medical aid are rendered to any injured or affected persons at the earliest possible
moment..." Thus, proportionality and a duty to minimize the injury and effects underlie the
domestic use by government and police forces. The right to peaceful assembly and the right to
freedom from torture are most likely to be affected by the wrongful use of tear gas. The
Universal Declaration of Human Rights and Article 21 of the International Covenant on Civil
and Political Rights (Hereinafter ICCPR ) guarantee the right to peaceful assembly. Article 1
and article 16 of the 1987 Convention Against Torture (Hereinafter CAT ) prohibit torture
and cruel, inhumane or degrading treatment by a public official or person acting in an official
capacity. These Conventions are universally acknowledged as binding on all States and
therefore limitations on the rights protected by them cannot be imposed, unless for legitimate
purposes such as necessary for a democratic society, national security or public safety, order,
health or morals or for protecting rights and freedoms of others. 22 The UN Special
Rapporteur on Torture notes that non-lethal weapons (such as tear gas) may often be misused
18
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due to improper training or intentionally used to inflict torture or ill treatment. 23 Force that is
not necessary or disproportionate is always prohibited.

24

Article 3 of the UN Code of

Conduct for Law Enforcement Officials states that force should be used only when strictly
necessary . The Commentary to Article 3 states that the use of force should be exceptional ;
it should be used only as is reasonably necessary under the circumstances ; and that it
should be used for only two purposes, namely to prevent crime or to assist in the lawful arrest
of offenders or suspected offender. Even in light of these exceptional legitimate purposes,
security forces cannot use tear gas disproportionately.25 In the concluding observations of the
Centre for Civil and Political Rights (Hereinafter CCPR ) at the 97th session of the Human
Rights Committee, the CCPR raised concerns that Ecuador s police and armed forces have
been responsible for death caused by the use of tear gas of people participating in public
demonstrations and recommended to the State to put an end to use of tear gas that was in
contravention to articles of the ICCPR. 26 The Committee for the Prevention of Torture
(Hereinafter CPT ), also requires adherence to the duty to minimize harmful effects, laying
down that ...Pepper spray is a potentially dangerous substance and should not be used in
confined spaces. Even when used in open spaces the CPT has serious reservations; if
exceptionally it needs to be used, there should be clearly defined safeguards in place .27
Thus, the general principles laid down imply that respect and protection of human rights is an
underlying principle and the use of tear gas is permitted for domestic law enforcement
purposes so long as it does not violate Human Rights. This requires conformation to
principles of necessity, proportionality, minimization of harm and a duty to ensure effective
redress. Violations of such human right standards and principles would render the use of tear
gas unreasonable and therefore unlawful.
III. UNLAWFUL USE OF TEAR GAS BY TURKEY
Turkey s systemic violations of it s citizens right to assemble peacefully, use of excessive
force to break up peaceful demonstrations and lack of investigations into allegations for the
above acts were the subject of The Ataman Group Cases, a group of approximately 45 cases
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before the European Court of Human Rights (Hereinafter ECHR ).28 Judgments of the Court
since 2006 have called on the Turkish Government to abstain from such acts. In the case of
Izci v. Turkey the Court observed that in over forty of its judgments against Turkey the
heavy-handed intervention of law enforcement officials in demonstrations...against applicants
for taking part in peaceful demonstrations was in breach of articles 3 and/or 11 of the
Convention(European Convention on Human Rights)29 .30 It also noted the failure to show
tolerance towards peaceful gatherings and the precipitate use of physical force including tear
gas. Thus, the Court in the Ataman cases observed the intervention and disproportionate use
of force (in 41 out of 45 cases)31 in gatherings to be in violation of articles 3 and 11 of the
Convention.
The ECHR found in almost all of the 45 Ataman Group Cases that the measures taken by the
government were not those that fall under necessary in a democratic society.

32

Protestors

were subjected to torture, cruel, inhumane and degrading treatment in violation of article 333
due to excessive pain and suffering including the use of tear gas.34 The ECHR, observed in
Izci v. Turkey that 130 applications against Turkey, concerning the right to freedom of
assembly and/or use of force by law enforcement officials during demonstrations, were
pending before it. 35 In Abdullah Yasa v. Turkey and Izci v. Turkey 36 the Court found
systemic problems with the legal and administrative framework relating to the use of tear
28
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gas by the Turkish government and police forces and laid down guidelines for a
comprehensive legal framework to be put in place. Although, some attempts have been made,
these guidelines have not yet been sufficiently incorporated by the Turkish government.37

As adjudged by the ECHR, the consistently disproportionate use of tear gas by Turkish forces
against its civilian population, spanning from 2006-2013 in the Ataman cases and repeated in
the 2013 Gezi Park and 2014 Labor Day protests demonstrates a systemic and protracted
violation of international standards embodied under various human right treaties as set out in
Part II above. Keeping such gross violations of international norms in mind, the question that
then arises is whether South Korea has an obligation under international law to abstain from
such a supply to Turkey.

IV. CAN A STATE BE HELD RESPONSIBLE FOR COMMITTING AN INTERNATIONALLY
WRONGFUL ACT FOR EXPORTING TO A STATE WHERE THE GOODS SUPPLIED MAY BE USED
TO COMMIT HUMAN RIGHT VIOLATIONS?

The International Law Commission s Articles on Responsibility of States for Internationally
Wrongful Acts, 2001 (Hereinafter articles ) lay down the conditions for a State to be
considered responsible for an internationally wrongful act. While the Articles primarily
address independent responsibility of a State, Chapter 4 deals with cases where one State can
be held responsible for the internationally wrongful acts of another, even if primary
responsibility

lies

with

the

other

State.
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Article 16 lays down that A State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally responsible for doing so if: (a)
that State does so with knowledge of the circumstances of the internationally wrongful act;
and (b) the act would be internationally wrongful if committed by that State.

The Commentary to the articles puts forth three requirements to be fulfilled while considering
whether a State can be held responsible for aiding or assisting an internationally wrongful act.
Firstly, the State must be aware of the circumstances making the conduct of the assisted State
wrongful. Secondly, the assistance must be given with a view to facilitating the commission
of the act. Thirdly, the act must be such that it would be wrongful had it been committed on
the part of the assisting State itself. In the present situation, as put forth in Part II and III,
37

Supra n.28, 15-17
International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts
with
commentaries
2001,
United
Nations
2008,
64
http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf,
last
visited
6December2015
38

Turkey s use of tear gas was reported world over by newspapers and news channels, it was
the subject of several debates and campaigns and adjudged as wrongful by the ECHR in the
Ataman cases discussed above. It was a well-known fact clearly established in the public
domain. This satisfies the first criteria that South Korea had undeniable knowledge of the
circumstances that made Turkey s conduct wrongful. South Korea being a party to the
ICCPR, ICESCR and CAT would itself be responsible for committing a wrongful act under
international law had it committed the same violations as Turkey. Thus satisfying the third
criteria. The second criteria requires intent to facilitate the wrongful act on the part of the
assisting State. It seems far-fetched to assert that South Korea permitted the supply of the tear
gas canisters with a view to abet the human right violations by the Turkish government. To
say that anything more than commercial gain motivated the export would be to stretch the
imagination too far. Moreover the difficulty in proving any intent to abet human right
violations would render such allegations baseless. Therefore, Article 16 sets a rather high
threshold of knowledge coupled with intent to establish responsibility of a third state. An
application of the requirements under the Articles of State Responsibility, thus suggests that
South Korea cannot be held responsible for aiding and assisting Turkey s internationally
wrongful acts and that the export of tear gas to Turkey is permissible under international law.
However, this article proposes that examining responsibility under the Articles of State
Responsibility, only presents half the picture. The author proposes in the following section
that a State cannot be absolved of all liability under international law and it does have a
responsibility to regulate and abstain such exports under the human rights regime.

V. RESPONSIBILITY UNDER INTERNATIONAL HUMAN RIGHTS LAW
A. SHOULD a State be held Responsible?
This article proposes that the primary nature of international human right obligations of a
State generate the responsibility of a State and impose a positive obligation to regulate
exports and abstain from those that contribute to human right violations in the importing
country. The primacy of human rights law over all other regimes of international law is a
basic and fundamental principle that should not be departed from.
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United Nations Economic and Social Council, The Realization of Economic, Social and Cultural
Rights: Globalization and Its Impact on the Full Enjoyment of Human Rights, U.N. ESCOR 52nd
Session, U.N. Doc. E/CN.4/Sub.2/2000/13, 2000

on Promotion and Protection of Human Rights has recognised the centrality and primacy of
human rights obligations in all areas of governance and development, including international
and regional trade... 40 Acknowledging this fact, The General Assembly has called on
Member States in a number of cases to refrain from supplying arms and other military
assistance to countries found to be committing serious human rights violations.
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Arms trade if abused has the potential to effect human rights such as the right to life, the right
to freedom from torture, cruel, inhuman and degrading treatment, right to liberty and security
of person, right to freedom of thought, conscience and religion, the right to protest, freedom
of assembly and expression.42 The right to life, dignity of the human person, the prohibition
of torture, cruel, inhuman or degrading treatment are recognised as peremptory norms or jus
cogens norms from which no derogation is permissible under international law. 43 In view of
the importance of the rights involved, all States can be held to have a legal interest in their
protection; they are obligations erga omnes.

44

Article 41(1) of the articles on state

responsibility requires States to cooperate to put an end to serious breaches. 45 The
commentary to the article states that ...special obligations of cooperation in putting an end to
an unlawful situation arise in the case of serious breaches of obligations under peremptory
norms of general international law.
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Thus, there is a positive obligation on States to take

measures to prevent breaches of peremptory norms. Even if violations do not meet the
threshold of peremptory norms, lower thresholds to protect human rights have been set by the
following instruments and expert opinions.
The Arms Trade Treaty (Hereinafter ATT ), adopted by the UN General Assembly on 2
April, 2013 and having 130 State signatories (including The Republic of Korea and Turkey)
recognises the need of precautionary and pro-active State conduct when human rights may be
in jeopardy. One of the objects of this Treaty is to Establish the highest possible common
international standards for regulating or improving the regulation of the international trade
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in conventional arms,

47

for the purpose of Contributing to international and regional

peace, security and stability; Reducing human suffering; and Promoting cooperation,
transparency and responsible action by States Parties in the international trade in
conventional arms... Article 3 requires Each State Party shall establish and maintain a
national control system to regulate the export of ammunition/munitions fired, launched or
delivered by the conventional arms covered under Article 2(1) . This covers tear gas canisters
or shells fired from a gun or launcher.48 Under article 7(1) a State must under its jurisdiction
and pursuant to its national control system...assess the potential that the conventional arms
or items: (a) would contribute to or undermine peace and security or (b) could be used to (ii)
commit or facilitate a serious violation of international human rights law ... There is no
universally agreed definition of what constitutes a serious violation of human rights.
Violations of fundamental human rights such as the right to peaceful assembly, even if not
peremptory norms can still be considered serious if the breach is systematic or gross
depending on the manner and intensity with which the violation takes place. 49 A gross or
systematic breach would take place for instance when the violations have affected several
people or are carried out for a long period of time. The 1998 European Union Code of
Conduct on Arms Exports, made binding in 2008, says a major factor in the analysis is
whether the competent bodies of the UN, the EU or the Council of Europe have established
that serious violations of human rights have taken place in the recipient country. If upon an
assessment under article 7(1) of the ATT, an overriding risk is found, the exporting State
shall not authorize the export. In the present case, the ECHR has held that the arbitrary,
systemic and protracted violations by Turkey (as put forth in Part III), have led to serious
violations of human rights. The ATT, thus recognizes the responsibility of States to regulate
the international trade in conventional arms and the positive obligation to implement
national control systems for such regulation,50 in order to protect human rights. South Korea
being a signatory to the ATT ought to have regulated the export of tear gas to Turkey, by its
domestic manufacturers and in light of the serious violations, prohibited it.
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The Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment has called upon States (a) To introduce strict controls on the export of other
security and law enforcement equipment to help ensure that it is not used to inflict torture or
ill-treatment. Such controls should include an effective governmental export licensing system,
which includes end-user certificates that are guaranteed by the recipient Government, and
end-use monitoring by independent organizations; (h) To introduce legislation to control
and monitor the activities of private providers of military, security and police services to
ensure that they do not facilitate or perpetrate torture.51 In line with such suggestions, South
Korea should put in place domestic checks such as end-user certificates and legislation
monitoring private exporters.
The European Commission s proposal of a Council Regulation Concerning trade in certain
equipment and products which could be used for capital punishment, torture or other cruel,
inhuman or degrading treatment or punishment sought to control trade in equipment that was
lawful but nonetheless could be used for the purpose of torture or capital punishment. Tear
gas would fall under such a classification as its regulated use is lawful, but if used arbitrarily
or excessively it could result in torture. The proposal established that EU Governments
would be required to strictly control the trade in such equipment and refuse to authorize their
transfer to any law enforcement authorities that have practiced torture within the previous
five years, or where there are

reasonable grounds to suspect or believe

enforcement authority concerned is committing or tolerating acts of torture.

that the law
52

The proposal

thereby establishes the primacy of protecting human rights while engaging in tear gas trade.
The draft framework convention on international arms transfers (25 May 2004) in article 3
states:

A Contracting Party shall not authorize international transfers of arms in

circumstances in which it has knowledge or ought reasonably to have knowledge that
transfers of arms of the kind under consideration are likely to be...used in the commission of
serious violations of human rights...
The Government of Germany indicated to the Special Rapporteur on Torture via a letter dated
3 January, 2002 that ...countries that violate human rights mainly use devices for torture
which normally serve legitimate purposes. Danger of misuse results from the way in which
such devices are employed. To avoid such misuse, German export control legislation does
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not grant authorisations unless safe end use is expected such as use that excludes human right
violations.53
The provisions of the international law instruments and State practice discussed above,
require proactive conduct by the exporting state to assess the impacts of its exports, identify
risks and regulate trade accordingly. There is a growing acknowledgement of the underlying
fundamental concept of protection of human rights over and above commercial or any other
interests. Requirements of such proactive conduct imply that there should be a sense of duty
and responsibility on the part of exporting states under human right norms.
B. Extraterritorial Obligations
States have a duty to ensure the universal protection of human rights.54 In the Wall case, the
International Court of Justice held that rights and obligations under the ICCPR apply
extraterritorially.55 Therefore, a State should have a responsibility to prevent exports even if
the human right violations taking place are beyond its own borders. The principles of the UN
Disarmament Commission s Guidelines on international arms transfers states inter alia that
Economic or commercial considerations should not be the only factors in international arms
transfers...
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and that ...States have a responsibility to seek to ensure...their arms exports do

not contribute to instability and conflict in their regions or in other countries and regions...
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With the advent of globalisation, the activities of one State have an undeniable impact on
several other States and their socio-economic conditions. Consolidating the law relating to
extraterritorial obligations of States and filling in the gap towards achieving universal
protection of human rights in the midst of the adverse effects of globalisation, The Maastricht
Principles on Extraterritorial Obligations of States in the Area of Economic, Social and
Cultural Rights (Hereinafter Maastricht Principles ), were adopted by a group of 40
international law and human rights experts on 28 September 2011 in Maastricht, the
Netherlands. Its general principles state that States have obligations to respect, protect and
fulfill human rights, including civil, cultural, economic, political and social rights, both
within their territories and extraterritorially. The scope of such obligations extends to
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situations where a) the State can exercise effective control or authority b) Its acts or omissions
bring about foreseeable effect on the enjoyment of such rights, within or outside its territory
c) where the State through its legislative, executive, judicial branches can take measures and
exercise influence to realise such rights. It defines extraterritorial obligations as (a)
obligations relating to the acts and omissions of a State, within or beyond its territory, that
have effects on the enjoyment of human rights outside of that State s territory; and (b)
obligations of a global character that are set out in the Charter of the United Nations and
human rights instruments to take action, separately, and jointly through international
cooperation, to realize human rights universally. States must assess the extraterritorial
impacts of their practices and undertake preventive measures. The rationale seems simple
human right obligations cannot be interpreted so as to allow a State party to perpetrate
violations on the territory of another State, which it could not perpetrate on its own territory.58
Today, a more functional approach to the obligations of states is recognised in international
human rights forums rather than a primarily territorial obligation. 59 Thus, states must comply
with their international human rights obligations in any action they take that may affect the
human rights of individuals

even when they take actions that have an extraterritorial effect.

This suggests that South Korea has a duty to abstain from exports that would further human
right violations in Turkey. The protection of human rights is essentially universal in nature
and States have a duty to protect such rights of all the worlds citizens, not just its own
nationals.
C. State Responsibility should arise even in the case of export by Private Corporations/non
state actors
The export of tear gas to Turkey was by a private company and not by the Republic of Korea
itself. In principle, a State is not responsible for the acts of non-state actors. In light of this,
could South Korea still be responsible for wrongful conduct? Today, in many countries
manufacturers or suppliers are not required to have an export license, even if the end-user in
the importing country has a documented record of using such equipment to commit torture.60
Although, a State is not in principle responsible for private conduct, a lack of due diligence
may render it so.61 Human rights as a fundamental concept have to be protected by all States.

58

Issa and Others v. Turkey, 16/11/2004, European Court of Human Rights, para 66-71
Human Rights Committee, General Comment 31: Nature of the General Legal Obligation on States
Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13, 2004, 6
60
Supra n.49 section (2), 26
61
Alexander Kees, Responsibility of States for Private Actors, Max Planck Encyclopedia of Public
International Law (MPEPIL), March 2011, para 3
59

International Conventions oblige states to ensure , protect , or secure rights. 62 This
reflects a positive obligation of States to prevent violation of rights by taking the necessary
precautionary measures. The concept of due diligence can be understood as what a
responsible State ought to do under normal conditions in a situation with its best practicable
and available means, to fulfilling its international obligation.63 Given the hostile conditions
prevailing in Turkey, South Korea should have exercised due diligence and abstained from
permitting the supply of tear gas. If a state fails to show due diligence in attempting to prevent
or respond to the violation of international law, it is not the private conduct itself but the
insufficient effort to prevent or respond to it that might generate its international
responsibility.64
The purpose of due diligence is to identify and mitigate or prevent harm. The degree of due
diligence required will vary according to the circumstances65 and the level of protection
provided by applicable norms. The risk of persistent breach of fundamental human rights in
Turkey warrants a high degree of due diligence on the part of the Republic of Korea and an
action to ban the export of tear gas. The Human Rights Committee has stated that States must
take appropriate measures or exercise due diligence to prevent, punish, investigate or redress
the harm caused by the acts of private companies or their staff that impair human rights and a
failure to do so will give rise to a violation of the ICCPR by the State party. 66 Although, there
may not be a precise consensus as to what constitutes due diligence in such cases, basic and
reasonable measures must not be forgone.
The inadequacy of domestic legislation resulting in oversight or a lack of background vetting
by the State can be considered to be a failure of due diligence.67 Even if States do not directly
control the private exporters,

but rather give a quiet nod to risk prone or abusive

conduct...can generate state responsibility for lack of due diligence...
Conduct on Arms Exports, proposes to exercise

68

The EU Code of

special caution and vigilance in issuing

licenses, on a case-by-case basis and taking account of the nature of the equipment to
countries where serious violations of human rights have been established... In the Maastricht
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Principles, States have an obligation to regulate non-state actors to ensure that they do not
nullify or impair the enjoyment of economic, social and cultural rights. This includes taking
administrative, legislative, investigative and adjudicatory measures.69 Similar obligations to
act with caution and carry out regulation are found in the ATT, the draft framework
convention on international arms transfers and in the comments of the Special Rapporteur on
torture, as discussed in Part V (A).
Operational Principles of the UN Guiding Principles on Business and Human Rights require
States to Enforce laws that are aimed at, or have the effect of, requiring business enterprises
to respect human rights... It must be kept in mind that States cannot relinquish their
international obligations by privatizing services that impact human rights. States should
exercise adequate oversight in order to meet their international human right obligations when
they contract with, or legislate for, business enterprises to provide services that may impact
upon enjoyment of human rights. Moreover, if a State is not required to regulate private
conduct it could conveniently evade responsibility for its own acts by attributing conduct to a
private actor.

The UN Guiding Principles on Business and Human Rights state in the foundational
principles that States should set out clearly the expectation that all business enterprises
domiciled in their territory and/or jurisdiction respect human rights through out their
operations. Recent trends, as evidenced by national due diligence practices, the Guiding
Principles and also OECD Guidelines, extend due diligence obligations beyond the
boundaries and jurisdiction of a State. 70 States have a duty to regulate private conduct even if
the harm is caused to persons or other legal interests within the territory of another State.
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Even in the EU, national Courts of Member States can hear cases of corporations domiciled in
EU even if the damage has occurred outside their territory.72 The underlying philosophy is
simple

a State must prevent its territory from being used to cause harm on another State s
73

territory. The basic measures taken by a State may include - mandating assessments of the
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impacts of transactions, identifying steps for mitigating or preventing such impacts, requiring
regular due diligence reports to be submitted and accordingly adopting policies, regulations,
legislations and enforcement measures that are effective in addressing the risk of business
involvement in gross human right abuses.74
All states...have a general duty to ensure respect for ... human rights law. Regulating the
export of services that may result in the use of force may contribute to promoting respect for
international law by controlling who exports what services and where they are exported
to...
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Therefore, whether the export is by State authorities or private actors, there is a

responsibility of States to take the necessary, reasonable and precautionary measures to
protect human rights.
VI. CONCLUSION
Although, South Korea s responsibility under the articles of state responsibility may seem
unclear, recent international law instruments, extraterritorial obligations and due diligence
requirements discussed above, recognise the primary duty of States to maintain peace,
stability and respect for the human person and indicate that the Republic of Korea does have a
duty under international law to regulate its export of tear gas to Turkey. To prevent further
exports of arms to countries where the arms would be used for internal repression, it is vital
that the National Assembly passes the amendment bill in the near future.
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Even if legislative

enactments could not have practically been an immediate solution, South Korea having
knowledge of the grossly unlawful use of tear gas by Turkey should have exercised due
diligence and immediately issued a ban on the export from its territory in order to comply
with international law trends and extraterritorial obligations. According to the Defense
Acquisitions Program Administration (DAPA), South Korea s military exports have grown
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10 fold in the past decade, totaling just over $2.3 billion in 2012.77 Such a rapid expansion of
arms and munitions sales without any regard for the purposes they may be used for appears to
be inconsistent with principles of international law. The situation is not only confined to
Turkey. Systemic violations have taken place out of arbitrary use of tear gas in Egypt,
Bahrain78, and in the West Bank by Israeli forces.79 Human rights advocates have called upon
USA and Europe - the predominant suppliers of ammunition to these areas - to stop supplying
tear gas canisters in light of the atrocities being committed. 80 In order to fulfill primary
international law obligations, States must enforce positive, precautionary and proactive
measures at the domestic level. This article asserts that in an age of expanding globalisation
and interconnectedness, international human right obligations of a State must be interpreted to
give rise to the duty of a State to regulate and abstain from exports that are likely to be used to
commit human right violations in another territory, thereby addressing a gap in the realisation
of universal protection of human rights. Human right obligations although a traditional and
fundamental concept, mandate a progressive interpretation in order to ceaselessly protect
human beings living in a constantly evolving world.
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CHILD ABUSE IN INDIA AND UNITED STATES OF AMERICA*

ABSTRACT

The paper discusses the origin of child protection laws in India and the United States of
America and how they have evolved over time to take the form of the laws prevalent at
present in both the countries. The purpose of this Article is to understand the concept of child
abuse, what it constitutes, highlight the instances of child abuse through all these years in
both the countries and examine what needs to be done in order to tackle it. The paper probes
into important cases of child abuse in order to draw attention to the need for more organized
law in both the countries. Further, the paper examines some of the legal provisions and
underlines the shortcomings in the laws of both the countries. The paper has addressed the
problem of enforcement of laws in India and the United States by exploring these provisions
and their impact on the cases.
Key Words: Child Abuse, India, United States of America, Sexual Abuse, Physical Abuse,
Mental Torture, Negligence.

INTRODUCTION
Overcoming abuse doesn t just happen, it takes positive steps everyday. Let today be the day
you start to move forward.

Maggie Young, Assunta Harris

Child abuse is second in terms of reported violence after violence against women. According
to an estimate made by the UNICEF, millions of children are victims of sexual abuse.1 Child
abuse could be physical, mental, and sexual or torture by negligence. Negligence occurs when
parents fail to cater to child s development, with regard to his/her health, education, nutrition,
shelter and emotional development.2
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Children who have been victims of child abuse tend to keep it to themselves and hold back
from sharing it with anyone. The harassment that these children suffer in silence leads to
various emotional complexities. The child might fall into depression, social withdrawal, have
anxiety attacks, suffer from mental problems or even worse, decide to commit suicide. It is
important for the society to be aware, acknowledge the barbarity of child abuse and demand
for well-settled laws in order to safeguard the rights of the children.
This paper discusses the present situation in India, the history of child abuse and how the
need for legislation on child abuse was felt, it then explores the cases on child abuse in India,
the international conventions of which India is part of and the national legislations that
address child abuse, how the laws have changed to meet the present times and the challenges
that the legislations face. It further discusses the importance of reporting these cases and the
procedure involved and then concludes as to what needs to be done in order to avoid the
loopholes.
Similarly, the paper discusses child abuse in the United States of America, the history of how
the laws on child abuse were enacted, explores the cases involving child abuse, the national
legislations that address child abuse, the amendments that have made in the legislations lately
in view of the present situation, the challenges in the implementation of the law and
recommendations for effective implementation of the law.
INDIA
A study on Child Abuse by the Government of India in 2007 supported by Save the Children
and UNICEF has revealed that two out of every three child in India are physically abused out
of which 88.6% of the children are physically abused by their own parents. Also, 53% of the
children have faced one or more forms of sexual abuse exhibiting that children are victims of
repeated abuse as the incident is not reported immediately.3 It is eerie to know that so many
children are being abused in our country and it is even more frightening because it happens
within the closed doors of private homes, in the vicinity of schools, by caretakers, at railway
platforms, in jails, etc. Child abuse is shrouded in silence.
1. HISTORY:
Earlier, cases relating to child abuse were brought under The Indian Penal Code4, which
provides punishment for sexual offences. However, it has no definition for child abuse.
Provisions relating to physical abuse of women were extended to children as well. Sections
3
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376 and 354 punish offences viz. rape, sodomy or unnatural sex but these are not interpreted
to cover the range of child abuse. It does not covers filming and fondling of children for
pornographic purposes. Only penal penetration is considered as grave sexual offense, other
offences are considered less offensive. Further, under Section 377, punishment for unnatural
sex extends to 10 years.5
Earlier, all types of physical abuses were not covered adequately. If a girl was the victim of
non-penetrative sexual abuse, the perpetrator would be charged with assault with an
intention to outrage the modesty of a woman. If a boy were abused, then the perpetrator
would be charged under colonial-era-anti homosexual law for carnal intercourse against the
law of nature. Moreover, they could only be charged if the police officers were of the
opinion that the laws covered non-penetrative acts as well, which was not always the case.
Also, it is germane to note that most children are victims of repeated abuse, as they keep it to
themselves causing mental trauma.6 However, the legislature has not felt the need to enact a
provision, which deals with repeated offense.
In 2007, Ministry of Women and Children Development (MWCD) released a report on
nationwide child abuse. According to the report, there was a widespread incidence of child
abuse. 69% of the children were reportedly physically abused out of which majority were
abused by their own parents.7 Yet, laws relating to children were very inaccurate and lousy
under the IPC. Offences relating to children were covered under provisions such as outraging
the modesty of a woman. Interpreting modesty of a woman in context of a child is
injudicious. It is absurd that it took so long for a country that has innumerable instances of
child abuse to take notice of this.
2. THE CASES:
Monster Mother Case Pune, India
With regard to the viciousness in every case of child abuse, a recent bestial act committed by
a mother on her partially handicapped 13-year-old son in Pune, Maharashtra is an appalling
example. To make matters worse, she claimed that she killed her son as he tried to make
sexual advances towards her. However, upon investigation it was found that she killed her son,
as she wanted to claim Rs. 10 lakh insurance policy that was in her son s name. The
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neighbors also made statements saying she used to beat him repeatedly to keep him under her
control. She had restrained him from going to school since Class 6 and would never let him
go out to play.8 The mother killed her own son because of her insatiable want for money. This
is just one such incident; there are millions of such nightmarish abuses against children
occurring every year.
Case of Amrita Bangalore, India
In December, 2009, a 14 year old Amrita was admitted to a hospital in Bangalore with 23
burns and bruises on her body and she recalled the ordeal of how the couple for whom she
worked as a maid, used rolling pin and frying pan to beat her up. Her employers were arrested
on charges of physical abuse and she was sent to a residential care facility.9
Case of Drone Foundation Haryana, India
It was one of the most ghastly cases of institutional abuse wherein children affected by HIV
were living in their residential facility for medical care and schooling and were abused by the
42-year-old owner, Ankur Gupta. The facility s name was Apna Ghar. The children were
threatened to not talk about it or he would throttle their neck. When a girl child tried telling
others, she was slapped. The incident came to light only in 2012 when an employee called the
helpline for children called Childline. The place was raided within hours and the children
were rescued.10
There are a horde of such cases, which requires adequate laws and efficient enforcement to
tackle them.
3. INTERNATIONAL TREATIES:
India is part of many international human rights treaties that protect children. They are:
International Covenant on Civil and Political Rights (ICCPR)11 , Convention on the
Rights of the Child (CRC) 12 , and Convention on Elimination of all forms of
8
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Discrimination against Women. 13 These Conventions impose an obligation on India to
protect child rights.
ICCPR s objective is to hold state responsible for not just abusive state acts but also acts
committed by a private party. If a state is unable to prevent, punish, investigate or redress the
harms caused by these acts, then they are said to be violating the covenant.14
CRC sets out the nadir of the protection that is required to be given to all children under the
age of 18. CRC has to undertake all possible steps to protect them from sexual abuse and
exploitation. More importantly, it also imposes the obligation on States to ensure physical and
psychological recovery of children who are affected by any kind of abuse or exploitation.15
CEDAW has worked closely with CRC in bringing about guidelines for protection of women
and children alike. CEDAW has consistently suggested that people from all walks of life
including professionals, politicians, doctors, religious leaders, police authorities have to
participate and co-operate in order to enforce child protection and deliver justice in such
cases.16
4. NATIONAL LEGISLATIONS:
At present, the laws in India, with regard to protection of children against child abuse are:
(A) THE JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2000
The objectives of the Act are to ensure adequate quality of mental health, monitoring children
individually to assist in their overall development, segregation of children in residential
facilities according to their age, etc.17 However, there is no harmony between this Act and
Prohibition of Child Marriage Act, 2006, The Child Labour Prohibition and Regulation Act,
1986, or The Right to Education Act, 2009. According to Juvenile Justice Act, a child is
anyone who is under the age of 18. However, under Child Marriage Act, for male, child is
under the age of 21 and for female, under the age of 18. Moreover, the Juvenile Justice Act
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does not deals with child sexual abuse or any kind of other abuse.18 What is even worse is that
while the Juvenile Justice Act declares a girl under the age of 18 as a minor, it does not offers
protection to a girl under 18 when she is married to someone and she is sexually abused by
her husband. In 2014, United Nations Committee on Rights of Child documented the plight of
such girls and stressed the need to criminalise marital rape of girls under the age of 18.
(B) NATIONAL COMMISSION FOR PROTECTION OF CHILD RIGHTS, 2007
The Commission plays a vital role in protection of children from abuse in India. It analyses
existing laws and policies, and investigates incidents of child abuse. It can also take up suo
motu investigations, if it feels that a complaint is not being taken up honestly and follows up
on the case, as it is a quasi

judicial body. It led the investigation of sexual abuse of children

in residential institutions in Haryana in the year 2012 and found that the State has
unfortunately failed in protecting child rights and held a meeting with the top officials of
Haryana to undertake the necessary steps. All states have to establish State Commission for
Protection of Child Rights in their respective states but only 15 states have established the
commission. The appointments in the ones that are established are not transparent.19
(C) INTEGRATED CHILD PROTECTION SCHEME, 2009
One of the benchmarks of Ministry of Women and Child Development was the initiative to
improve child protection measures in India: the Integrated Child Protection Scheme, 2009.20
The plan was to appoint social workers and establish committees in every district to look after
child protection. The need for such a scheme was felt as various measures for child protection
were failing due to lack of financial resources, lack of support to children and families
involved in child abuse and lack of training for officials involved in child protection.
While the objective of the Integrated Child Protection Scheme was appreciated and it boasted
of a lot of effective ideas, it is noticed that in spite of the scheme, the situation in India
remains largely unchanged. The reason is that India is a large country and government
machinery struggles to administer the situation. However, on a positive note one measure of
the ICPS is Child Helpline, which has been a success. The Ministry, in partnership with a
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NGO named as ChildLine India Foundation, launched it in 1996 in Mumbai and it now
operates in more than 200 cities. It has received over 21 million calls.21
D. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT 2012:
In order to come to grips with the unbridled number of child abuse cases, the Government of
India introduced Protection of Children from Sexual Offences Act, in 2011 that for the first
time dealt exclusively with sexual offences against children. It proposed establishment of
special courts for such cases, a jail term of up to 7 years and a fine of up to Rs. 50,000.
Subsequently, the Lok Sabha passed the Bill on 22nd May 2012.22
The Act is particularly important as it was passed to strengthen the legal provisions for the
protection of children from sexual abuse. As mentioned earlier, sexual offences are covered
under different sections of IPC but it does not differentiates between adult and child victims.
Whereas, the Protection of Children from Sexual Offences Act, 2012 defines child as anyone
under the age of 18 years and protects him or her from sexual abuse. It provides for stringent
punishments graded on the basis of gravity of the offense and provides child friendly
procedures like conduct of trial in-camera in special courts without revealing the identity of
the child, the child can have a parent or have assistance from an interpreter, or other
professionals while giving evidence.
It also provides that a spouse of a person below 18 years can be prosecuted irrespective of
whether the marriage was contracted voluntarily as marriage of a girl below 18 years is
voidable not void-ab-initio. 23 Also, even though the age to legally consent to sexual
intercourse is 18 years for girls, 24 it would be unfair to let a man rape his minor wife though
she does not consent with it just because she is married to the man violating her. Therefore,
the Act rightly provides punishment for marital rape if the victim is below 18 years old. The
Act also provides that all cases of child sexual abuse must be disposed off within a year.
As the Protection of Children from Sexual Offences Act, 2012 is believed to be a
comprehensive piece of legislation dealing with every form of child abuse. It is important to
scrutinize it at length to understand how beneficial the Act really is.
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012:
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One of the major issues with Protection of Children from Sexual Offences Act is the
provision that mandates consent before medical examination. The Act is not clear about what
is to be done if the child refuses to undergo examination but parents are willing to get their
children examined. An eminent scholar of Bengaluru, Suresh Bada Math is of the opinion that
parents consent should be enough if the child is below the age of 12 years and consent of
both the child and parents should be taken if the child is between 12-18 years old.25 However,
one should not get into the legality of such issues when it comes to treatment of a child who is
in critical situation.
Lack of availability of female doctors is another setback in the implementation of the Act.
Moreover, the Act does not deal with the issues of child marriage. An article published
recently in July 2015 by the Bengaluru Scholar Suresh Bada Math, in Indian Journal of
Medical Research suggests that the extent of child abuse can only be curbed if Protection of
Children From Sexual Offences Act, 2012 is productively amended to incorporate the
following changes: (i) The consent provision wherein, emergency treatment needs to be
initiated without getting into consent issues or legality to protect the right of the child.26 (ii)
The Act should provide that the medical examination of all victims, including girls must be
done by the available medical officer, as female medical officers are not always available.
(iii) Sexual intercourse between two adolescents should not be an offence if it is consensual.
Apart from these, training to all the concerned officials and reporting laws need to be made
more efficient.
CHALLENGES IN THE ACT:
While the Act has benefits like:
(i) it is gender neutral
(ii) shifts the burden of proof on the accused, and
(iii) it brings a distinction between sexual assault and penetrative sexual assault.
However, the issue with the Act is that it criminalizes sexual act with anyone under the age of
18 even if it is consensual. Many experts have criticized this new age of consent as too high.
It is in total disregard to the social reality as the law intends to assume that all adolescents in
the country are sexually inactive and in any case of an adolescent sexual activity, the law
25
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would deem it as a violation of sexual autonomy of the person. This would lead to draconian
and regressive effects. Moreover, the Act states that where the victim is below the age of 16,
then it would be presumed that the accused has committed the offence. However, this violates
the right to presumption of innocence under both Indian law27 and International Covenant on
Civil and Political Rights, 28 according to which an accused is considered innocent until
proven guilty.
6. REPORTING:
It is pertinent to mention that, if there is an apprehension that an offence under this Act is
likely to be committed or has been committed then, information is to be provided to the
special juvenile police unit or the local police.29 Besides that, the Act provides for mandatory
reporting but there is no specific way of implementing this provision. Some child right groups
had earlier campaigned that mandatory reporting should be restricted to professionals only,
namely doctors and teachers. However, it is unclear how even this can be implemented, as it
is not possible to burden only some section of the society with reporting of child abuse
cases.30 Reporting provision will only be effective if all adults in the society are given the
responsibility of mandatory reporting.
In spite of this provision, people are hesitant to report such cases to the police or even
agencies that work in the field of delivering justice to such victims. This is perceptible in the
Pune case mentioned earlier, wherein, the neighbors made statements that the mother used to
habitually beat up her partially disabled son and threatened anyone who questioned her
actions with false cases against them or their family. It is really appalling to know that despite
the fact that the neighbors knew about the plight of the son, they were jittery to come forward
and report it to a police officer or an agency fearing legal hassles against themselves.
There are few strategic deficiencies in the provisions of the Act. Some of which are as
following:
(i) The Act has certain lacunae in definition and identification of culpable mental state. It is
defined as sexual intent, motive and knowledge. There is a need for a better definition. There
is also a provision, wherein the medical professionals are required to report offences to the
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police, failure of which will result in punishment, including fine or imprisonment of 6 months
or both. This would actually reduce the number of reports as parents and medical
professionals would not want to get involved in any sort of legal inconvenience.31
(ii) Section 21(1) makes it mandatory to report incidents of child abuse, otherwise it is an
offence under the Act. The onus is on the citizens i.e., parents, doctors, school personnel who
have to report cases of child abuse to the law enforcement authorities. Additionally, it also
refers to police officers who refuse to register such cases. The objectives of Section 21 are: (i)
to identify victims of child abuse, (ii) to prevent them from coming to further harm. Therefore,
anyone who has knowledge of such a case has an obligation to report the same. 32 The
shortcoming of the provision is that many cases still go unreported. This is because citizens
are not aware of their responsibilities in cases of child abuse and majority of the times they do
not understand the plight of the child. Training and spreading awareness among the parents,
police and professionals is the only effective course of action.
(iii) Even though, under Chapter VI of the Act, the police officers, the doctors, the lawyers,
etc. must modify their professional practice while dealing with such cases to make it children
friendly. There are doctors who refuse to examine these children, school managements which
are unwilling to implement children safety programs in school, police officers also are not
approachable and make mistakes in charging

offenders in the appropriate category.

Sensitization of all these people involved in a child abuse case is necessary. They need to
decipher the significance of handling such cases with utmost judiciousness.
7. LAW COMMISSION OF INDIA ON CHILD ABUSE:
In a major breakthrough, the Law Commission of India in its report suggested that protection
of children under the age of 6 from all forms of neglect, harm and abuse should be secured
under the Constitution, citing that early childhood is the phase of maximum vulnerability. The
Commission was of the opinion that Constitutional Framework of Fundamental Rights and
Directive Principles must recognize the right to protection of children below six years. In
order to recognize the same, it suggested that a new Article 24A must be added in part III of
the Constitution. The Article is worded as follows, every child shall have the right to care
and assistance in basic needs and protection from all forms of neglect, harm and
exploitation. The Article would be helpful as it provides for protection of children below 6
years from all forms of neglect and abuse. It would also make their right to care and
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assistance an enforceable right during the formative stage of first six years of a child s life.
This would help administer greater extent of protection, as it would be considered as a
constitutional right. The Commission further stated that policies and schemes relating to child
development must be given statutory backing for proper enforcement.33
8. CONCLUSION:
Child abuse has for long been a reality in the country. It has affected the lives of millions of
people and although there have been various laws that were passed to provide protection to
victims of child abuse, majority of the cases have gone unnoticed and unreported due to the
insensitivity of the investigation and law enforcement agencies. Reporting has finally been
made mandatory in the 2012 Act along with child friendly investigation procedures.
Therefore, it is essential for the Government to concentrate on implementing Protection of
Children from Sexual Offences Act, 2012 in the right way. For proper implementation, there
is utmost necessity to fulfill the following:
(i) Train police officers, health professional, NGOs or other agencies to follow the
provisions of the Act diligently. Also, awareness about importance of reporting child
abuse cases should be imparted. For example, in Karnataka a Child Sensitive Police
Training Programme has shown particular success and is emerging as a model for
other states in the country.
(ii) Establishment of special courts for speedy trial.
(iii) Framing a policy documents that outlines the responsibilities and roles of each
stakeholder that is parent, police officer, school authorities, medical professionals etc.
(iv) All schools should have a Child Abuse Monitoring Committee. Schools should also
have uniform modules to train children on sexuality and gender education.
(v) Counseling services should be provided to parents and children by establishing
counseling centers.
Thus, India needs a more comprehensive law that covers all the loopholes that exist today.
Apart from that, we need an elaborate guideline on tackling child abuse or child exploitation.
Each element of the society needs to be given clear-cut roles and responsibilities, help them
understand the legal process involved in such cases. In pursuance of this, Indian Medical
Association recently, in August 2015 drew up a plan to create awareness among parent33
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teacher community about the various child protection laws prevalent in India. The scheme has
already been launched among the doctors and will soon be expanded to educational
institutions. Unless, the laws are suitably amended and properly implemented, Prevention of
Sexual Offences Act, 2012 will do little in combating child abuse.

UNITED STATES OF AMERICA
United States of America has one of the worst records of child abuse in the world. According
to the Child Abuse and Neglect Fatalities 201334, an estimated 1,570 children died from abuse
and neglect in 2011 and an average of four children die everyday from abuse and neglect.
1. HISTORY OF CHILD ABUSE IN THE UNITED STATES:
Child abuse attracted United States attention in early 1860s when children were considered
as property of their fathers. However, in 1866, Massachusetts allowed judges to intervene in
cases where a child was neglected or abused by reason of orphanage or otherwise. In 1869, an
Illinois father was prosecuted for confining his blind son in a cold cellar.35 The glorified case
of Mary Ellen Wilson drew everyone s attention to the fact that there was no law that dealt
with child abuse cases. Mary Ellen was being whipped and beaten daily by her foster mother
and with no organization to protect such children; it was addressed by attorneys for the
American Society for Prevention of Cruelty to Animals (ASPCA). The foster mother was
held guilty of assault and sentenced to one-year imprisonment. More importantly, the case
created enough resentment in the minds of the citizens to establish New York Society for the
Prevention of Cruelty to Children.36
By 1922, there were over 300 non-governmental organisations for child protection spread
across the United States of America. Correspondingly, world s first juvenile court was
established in Chicago in 1899 and soon all states established the court.
Almost 6,80,000 children were subject to abuse and neglect in 2013 and about 1500 children
died due to it. Just like India, Children s Advocacy Institute at the University of San Diego
School of Law states in its study that the laws relating to child abuse are not being enforced
proficiently. Cases regarding child abuse and neglect remain unreported. While the federal
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government has passed child welfare guidelines, not even a single state has completely
adhered to them.37
2. THE CASES:
Lachaux and Philips Case, Las Vegas
Recently, in April 2015, a 3-year-old girl was found dead in her Las Vegas home. According
to reports, the couple took the children to a trip to Oakland and left two of their children, a
teen and a sick 3-year-old daughter at their Las Vegas home as their rented vehicle was full.
Lachaux had impregnated the teen girl who gave birth to a baby at home without any medical
help. The 3-year-old daughter s health kept deteriorating and was hospitalized in extremely
critical condition but she died. Lachaux hid the corpse of the toddler in a box in the back of a
broken down Mercedes in the garage and kicked the teen girl out of the house fearing that the
mother would find out about her pregnancy.
William James Vahey Case, Houston
William James Vahey, 64 of South Carolina had taught in American schools in various
countries for years. The images shown to Houston FBI by Vahey s maid in 2014 reveal that
Vahey had sexually assaulted children while teaching at the American school of Nicaragua.
They were called in to investigate as Houston agents working with Crime Against Children
Task Force are asked to assist law enforcement of other countries, when U.S. citizens are
suspected of committing violations of U.S. Federal Law. When a school employee confronted
him, he said I was molested as a child, and this is why I do this. I have done this for years.
He reportedly gave them sleeping pills and molested the unconscious children. He committed
suicide, when the FBI investigation started.
Chaminade College Preparatory School, St.Louis
The reports in 2011 revealed child abuse instances happening for decades in the locker rooms
at the Chaminade College Preparatory School, St.Louis, United States. A victim called
Christopher Wimmer stated that, two staff members abused him for seven years. The John
Jay College Criminal Justice s 2011 report estimates that there have been 17,200 victims in
the U.S. The case is still going on.
3. NATIONAL LEGISLATIONS:
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The Government got involved in child protection in 1912 with the formation of Child Bureau.
The purpose of the Bureau was to investigate and report upon all matters of children welfare
and child life among all classes of people. Social Security Act, 1935 extended funds in order
to support child welfare services but there was no active involvement of federal officers in
identifying and protecting child abuse victims. Subsequently, in 1974, Congress passed Child
Abuse Prevention and Treatment Act. It focused on providing trainings to officers in order to
make identification and reporting more efficient. Under this Act, twenty five to thirty five
percent of the children were removed from their houses and sent to foster homes due to
parents abuse or neglect in a span of four years.
In 1978, Indian Child Welfare Act was passed to reduce the number of children sent to foster
homes from the Indian families, as many Indian families were broken. The Act provided for
proper hearing of cases involving Indian families before children are sent to foster homes. In
1980, Adoption Assistance and Child Welfare Act was passed to assist children who are
removed from their maltreating parents to be adopted by parents who are willing to help
needy children. Family preservation was the main aim of the Act.38
While sexual abuse was not defined in India until 2012, United States had dwelled upon a
suitable definition much earlier. By the end of 1970, the Child Abuse Prevention and
Treatment Act included sexual abuse in its definition of maltreatment. By 1976, all the states
in the United States had reporting laws for child abuse and the issue was brought to light like
never before.39 The Act directs U.S. Health and Human Services Administration to allocate
grants to communities for child abuse prevention programs.
4. PENN CASE AND THE CHANGING PERSPECTIVES ON IMPORTANCE OF REPORTING:
Just when United States thought that its facilities relating to child protection and reporting of
child abuse cases is running smoothly, one distinctive child abuse case in 2011 shook the
States. A former Penn State football coach abused several boys on multiple counts over a 15
years period.

The incident created resentment in the minds of the people and several

questions as to the effectiveness of the existing laws were brought up. The fact that these
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multiple cases of abuse by the coach went unreported all these years brought to forth the
ineffectiveness of the law.40
However, reporting laws in the United States of America differ from state to state. They have
certain common components. At the outset, child abuse cases are reported at a designated
hotline or child protection services agency, the phones are answered by trained officials, who
receive all the relevant information and take the next course of action. They decide if there is
sufficient information in the allegation, if it falls within their jurisdiction and if it meets the
required standards to be called in for investigation.41 Child Protection Services (CPS) also
determines the need for further agency oversight, the need to remove the child from the home,
the need for establishment of special courts and other services.
However, what constitutes child abuse differs in these states. While some states consider
parents or caretakers as accused in such cases, other states consider any perpetrator as
accused, that is, the Act applies to any person, even if he is not responsible for the child. In
order to protect the reporters, voluntary reporters can provide information anonymously so
that they do not have to fear for any repercussions. Perhaps, this is something that India could
also follow. It would encourage people to come forward in reporting of child abuse cases and
pull out the fear of legal hassles.42

5. AMENDMENTS IN THE LAW RELATING TO CHILD ABUSE:
The Penn case necessitated amendments in the existing laws. The amendments seek to impose
sanctions on people who witness child abuse and fail to report it. However, there are cases
where there are no witnesses. There are other amendments that aim on expanding on who can
report cases of child abuse. Some laws hold school authorities and private coaches
responsible for reporting of child abuse cases, while others want to expand it to all adults.43
In February 2011, Federal legislature revised Child Abuse Prevention and Treatment Act to
require all states to amend their laws within two years to mandate all adults to report cases of
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child abuse. Moreover, the laws in the States have a limitation period within which a child
sexual abuse case needs to be reported. However, often victims do not reveal their plight for a
long time after the incident. For example, in the Penns Case, the victims came to spoke about
the abuse after many years of the occurrence of the abuse. The limitation period, therefore,
bars action from being taken against the coach due to the limitation period. Hence, there have
been attempts to revisit the limitation period and extend it.44
What needs to be considered is that amendments have to be made after careful research and
testing. One cannot rush with the amendments. For example, the fact that all adults have been
mandated to report cases has automatically resulted in more number of cases being reported
in each category. However, most of them are frivolous or do not meet the required standards
and in trying to investigate on these cases, the agencies waste quite a lot of time.45

6. REPORT ON CHILD ABUSE:
The Associated Press conducted a survey for eight months and submitted a report according
to which federal government has failed to enforce child protection laws which is a federal
subject and calls it a national disgrace. They pointed out that the laws are weak, their
implementation is poor and that the courts are turning a blind eye to the issue. According to
the report, around 786 children died due to abuse or neglect including thrashing, sexual abuse,
starvation etc., and this figure excludes the information that many states withheld under the
confidentiality laws, otherwise the figure would have been much higher.46
The U.S. Department of Health and Human Services is responsible for enforcement of laws
and implementation of programs related to child health and protection. However, the
Department has been very casual about its duties and allowed states to self-certify. It is
recommended that the government orders the Health and Human Services to impose fines and
withhold funds of states that do not follow federal regulations.47
7. CHANGE IN THE CHILD PROTECTION LAWS AT PRESENT:
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As laws were being passed to cover various loopholes, the courts could not cope up with the
growing pressure as the number of cases reporting child abuse only increased. The child
welfare agencies also suffered due to lack of funding. This was partially rectified by the
amendment in the Social Security Act in 1993, wherein federal government would provide
funds to communities on need basis.
In spite of the Adoption Assistance and Child Welfare Act, 1980 that aims to preserve
families, the National Commission of Children figured that children were being taken away
from their families unnecessarily or prematurely, as there is a strong financial incentive to do
so. This is because funding cap for keeping family intact is relatively less. Whereas, if the
children are sent to foster homes, a portion of the cost is reimbursed to the States. Moreover,
according to National Coalition for Child Protection Reform, Adoption Assistance and Child
Welfare Act only disrupted more families and encouraged more adoptions. The reason behind
this is that the new law gives the state a bounty of up to $8000 for every child that is adopted.
This has led to not just more adoption but also false accusations on parents.48
Earlier, child welfare departments took care of children s health, wealth and social services.
Now, the laws regarding child protection only provide Child Protection Services (CPS) as a
facility for any kind of solution relating to child abuse case. It has been noticed over the years
that CPS has without a hitch, transferred many children to substitute families i.e., families that
are willing to adopt children who are victims of abuse or neglect. People have discerned now
that, the aim is to bring about solidity in one s own family, to help them realize their
responsibility towards their children. Transferring children to substitute homes unnecessarily
takes away the children from their roots and the probability to have a stable family.49
Apart from CPS, there are other important agencies when it comes to protection of children
from abuse and neglect. The agencies include a large community consisting of individuals
that witness and report instances of child abuse, designated hotline mentioned earlier that
receives and analyses the report. The CPS, then investigates the report. Law enforcement
agencies are also key players as they collect evidence and initiate criminal proceedings
against the perpetrators. CPS provides a variety of services ranging from medical services,
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domestic violence shelter is given to children that are abused by people they work for as
servants, mental health evaluation, day time child care facilities to counseling.50
PROCEDURE:
At the forefront, CPS intervention is needed when two elements are fulfilled: (i) where there
is clear evidence that child has been abused or neglected and (ii) parents are not willing or are
unable to protect the child. Also, CPS intervention is required only when parents are not
willing to participate in the investigation process. In certain cases, parents participate
voluntarily, in such case less coercive agencies can take up the matter. A juvenile or family
court hears the emergency case within 72 hours, represented by the CPS caseworker seeking
to remove the child from the family. The court, on hearing the case looks for other
alternatives like, transferring the child to a relative s place, removal of the accused from the
family. Only after the child is sent to a safe haven, is the adjudicatory proceeding held within
60 days in order to decide whether the child was abused or neglected. Subsequently,
dispositional hearing is conducted to assign the responsibility of the child to the parent or the
state. If the child is given shelter outside of his/her family, then, a periodic review hearing is
conducted to keep a tap on the well being of the child.51
8. CHALLENGES:
First, it is unfortunately noticed that CPS do not pay heed to the claims of all families. It is
said that they undertake action on an adversarial basis and do not help all families involved in
child abuse. This leads to the second challenge of being too dependent on CPS as it is the
only agency that works full time on child protection case while other private and public
agencies sporadically pay attention to child abuse cases. Thirdly, the societal involvement is
very little.52

9. CONCLUSION:
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While there is support shown to research on child abuse and neglect by the Office of Child
Abuse in US. There is little being done in terms of policy research for child abuse.
Therefore, steps that need to be taken in order to improve laws on child protection are:
(i)

Research on the implementation of law is needed more than the law itself.

(ii)

Training to encourage child and family participation in the investigation process. Also,
investigators should be trained and experienced enough to identify child maltreatment
cases as law enforcement officers play a vital role in a community s child protection
team.

(iii)

Law enforcement officers should involve the medical professionals completely in a
child abuse case without any reluctance, as they are important allies. Medical
professional should identify the injuries, diagnose and treat the child, report suspected
incidents to appropriate authorities and testify during legal proceedings.

(iv)

Collaboration and co-operation services between parents and investigation agencies.
Also, co-operation among the various investigation agencies as child abuse is a multidimensional problem that requires multiagency team approach that is co-operation
between police officers, investigation authorities, medical professionals, police, law
officers etc.

(v)

Family preservation and re-unification services in order to reduce the risk of
removing children from their family and to maintain optimum link between children
and their original family.

Implementation of laws that are already present is the need of the hour in India. Proper
guidelines also need to be passed in order to impose clear-cut responsibilities on every person
involved in a child abuse case. Whereas, in the United States, apart from proper
implementation of laws, the laws need to be amended to make sure that everyone including
parents, teachers, guardians co-ordinate with the Child Protection Services in cases of child
abuse.
Amendments in the laws are required in both the countries. Also, both the countries need to
take affirmative steps towards enforcing the laws. The active involvement of the society i.e.,
parents, teachers, medical professionals and police officers is of prime importance as child
abuse cases can be dealt with, only when they are reported on time by the members of the
society.

The Paradoxical Leverage between Sovereign Wealth Funds-Based
Investments and Human Rights: The Geopolitical Effect on Universal Values*

Abstract

Sovereign wealth funds (SWFs) have been rapidly redefining the traditional paradigms, providing
both much-need capitals as well as posing particular challenges for policy makers.
The role of SWFs, which, are becoming increasingly involved in the global financial markets, has
often been underestimated in the discourse of the protection of human rights. The tâtonnement
processes of bargaining between home and host countries of SWFs indicate that the concern regarding
human rights has maintained a sensible balance between protecting the rights of individuals and the
benefits that large capital investments offer for both host and home countries. The challenge still
remains as to whether the presumption would be rebutted that the promotion of SWFs investment is
going to retard the promotion of human rights.
Key Words: China, Sovreign Wealth Funds, Europe, Human Rights

Introduction

As China becomes a global player and a fierce competitor in European markets, its political system
and state capitalist ideology may pose a threat.1 Sovereign wealth funds (SWFs) are state-owned pools
of assets designed to engage primarily in foreign portfolio investment in order to recycle the host
state’s forex reserves surplus. They are predicted to surpass the entire economic output of the United
States by 2015, reaching a total value of more than $12 trillion.2 As long as global macroeconomic
imbalances continue to persist, SWFs are projected to grow at an accelerated rate in the near future.
The rapid expansion in the size of SWFs represents one of the most consequential international
economic developments with particular regard to their plausible implications on the protection of
human rights.3 Arguably, the beginning of the 21st century witnessed the centre of the global economy
shifting away from countries which share the fundamental values of human rights and rule of law.4
The rise of SWFs may provoke an irrational reaction to the development of what has been called a
"non-polar" world order, in respect of SWF’s potential cumulative effect on the stability of global
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markets. The shift to a new multi-polar architecture of the global financial powerhouse has significant
political consequences; particularly in the transition of the recovery from the financial crisis.5

The emergence of China’s SWFs represents such a shift in the global balance of power, but the line
between political and financial clout is always blurred. 6 China is diversifying the SWFs-related
investment and steering away from the previous risk-averse approaches. The SWFs have come to be
perceived as the new giants of the international monetary and financial system, which are arguably
not a definable class of either political or financial actors. This surge brings about challenges and
opportunities for EU countries, but with novel threats as well.7 As a global financial market investor,
SWFs raise complex issues that transcend traditional boundaries between foreign policy and financial
markets. These changes in the global economy have also caused a shift in the human rights discourse,
which has been substantially influencing the relations between the EU and China. In the context of
globalisation, the SWFs have more than one dimension which China could exploit as part of its grand
strategy to levelling the West’s criticism of its human rights.8 More challengingly, the rhetoric masks
a subtle but significant shift in China’s own use of economic sanctions. 9 This could give China
leverage over what the host countries’ decisions towards the status quo of the Chinese human rights.
Such a relationship has not been sufficiently studied in the case of SWFs.

The outline of the paper is as the following: Part I looks into a paradoxical argument enshrined in
China’s economic growth and the growing role of SWFs in global capital markets. Pros and cons are
discussed based on certain perceived geopolitical consequences. Part II considers the traditional
cornerstone of the EU and its implication on the discourse of human rights. A long-standing argument
is critically analysed in respect of the state sovereignty vis-à-vis the human rights intervention. Part III
breaks new ground by looking at the behaviour of policy-makers at the intersection of SWFs and
human rights, and how human rights issues are seeping into the SWFs. This part then examines
whether the SWFs-based investment is independent from political regimes, and whether China has
been using its SWFs to exert financial leverage to achieve political ends. Cases are studied to describe
dilemmas and paramount challenges that the EU member states face. It continues to ascertain whether
the issue of human rights are always secondary when hard decisions about SWFs are to be made, in
particular, under the circumstances where the “divide and conquer” policy is exploited. Part IV
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explores a framework in which the politically-inspired investment decisions can be mitigated given
the lack of transnational legal venue. Among other innovative initiatives, the UN’s Tri-pillar
principles are examined with a particular regard to a state’s core duty to protect human rights. This
part also explores how the EU coordinates SWFs and human rights objectives and resolves conflicts;
it provides innovative proposals to help stakeholders to make their decisions more cogent, so that
policy makers can pursue policies that achieve goals for both healthy SWFs investment and human
rights. A tentative conclusion is given in the end of this study.

A. The Anatomy of China’s SWFs: The Pros and Cons

China’s economy has grown at rates of around 10% for the past three decades, despite the absence of
a robust legal system. The rapid economic growth has afforded it an economic powerhouse in the
global system. As the world’s second largest economy and a major creditor nation, China has
impressive intrinsic economic capabilities. 10 Its large foreign reserves are primarily made up of
commodity export revenues. At an unprecedented pace, China has accumulated the largest foreign
exchange reserves, which are estimated at around $3.4 trillion, resulting primarily from trade
surpluses generated by its export-driven economy.11 The Chinese government has created its own
SWF, i.e. the China Investment Corporation (CIC) in 2007,12 which is emblematic of the new status of
China in the global economy.13 As a semi-independent entity, it reports directly to the State Council,
the Chinese highest administrative organ. In this regard, it is vital to guard against the uncertainties
arising from the reshaping of the emerging governance landscape of multipolar global finance.

1. Relieve the Global Financial Tension
Most SWFs do not seem to act for political purposes, but maximise profit and play a positive role in
alleviating global tensions. They contribute stabilising the global financial system and underpin
confidence as a whole through offering a fresh source of investment and market liquidity. As Gilson
and Milhaupt observed, SWFs have softened the effects of the subprime mortgage crisis, lowering the
cost of equity and reducing long-term U.S. interest rates.14 They have drawn significant attention
largely because their home state has been investing in ways that are geopolitically expedient as well
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as economically remunerative.15 One school of thought holds that the spectre of China’s SWFs may
have been exaggerated. The SWFs are crucial to balance the global economy, infuse liquidity and help
provide stability to the international financial market. They are able to lengthen their investment
horizons.16 In particular, the sovereign wealth injection into the financial industry has alleviated many
of the banks' liquidity problems during the height of the financial crisis.17 The EU does not exert a
significant impact on the human rights situations in China, the lack of progress in this regard prevents
the EU to deepen the strategic relations with China.18 Nevertheless, SWFs investments give the EU a
stake in the sustained prosperity and lower the cost of equity for companies, which is also conducive
to reduce long-term interest rates. 19 They have thus far been a positive influence to the global
economies and helped to reduce the large current account deficit. It is unlikely that SWFs would
exercise any significant constraint on Western foreign policy. Epstein and Rose arguably observed
that SWFs have not sought to leverage their position to pursue political ends.20 There is little evidence
that SWFs have been used significantly for strategic investments. Ghahramani even optimistically
held that: “investments by sovereign wealth funds may, in fact, have created an unprecedented level
of global financial interdependence that could even enhance political stability.”21 In contrast to the
observations, some concerns arise in that SWF motives can be strategic rather than purely financial.
2. The SWFs’ Geopolitical Consequences

Chinese SWFs may come with implicit strings attached and could potentially act as a Trojan Horse
affecting European human rights norms. 22 The SWFs’ dramatic growth may potentially lead to
inevitable foreign policy consequences and may significantly impair the West’s human rights
protection efforts. Concerns have been raised over the extent to which SWFs exert financial leverage
for political ends. It can do this because of its huge SWFs, which were estimated at about $1.3037
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trillion as of March 2014.23 In addition, the rise of state capitalism and the growing weight in the
global economy of China have even complicated SWFs’ geopolitical implications.24 It is high time to
review the theorising of the dialectics between global capitalism, geopolitics and the contradictions
between the ongoing globalisation tendencies on the one hand, and the growing signs of and the
politicisation of SWFs on the other.

China attempts to use its increasingly financial might to exert strategic influence over foreign affairs.
As part of its grand strategy, China could exploit its SWFs as a political weapon with its integration
into the global economy. They can be used strategically to apply political pressure and manipulate
markets. The biggest effect of SWFs is their potential effect on democracy and human rights
promotion efforts.25 The increasing pressure resulting from the financial crisis renders it possible for
China to make strategic decisions to invest in a politically friendly EU member states. The SWFsbased investment could be motivated by politics rather than investment goals, due particularly to its
close ties to the Chinese government.26 Under certain circumstances, SWFs are even a “threat to the
sovereignty of the nations in whose corporations they invest”.27

Previously, China relied heavily on market access, technology transfer and capital from the West to
accelerate its economic development. 28 In principle, China should still need the EU to keep its
jurisdiction open to capital inflows, whose markets remain deep and liquid enough to absorb inflows
in the trillions of dollars.29 Globalisation appears to have changed the conventional dynamic. China’s
rapid accumulation in SWFs has begun to challenge Western dominance of global capital flows.30 It
seems that the EU member states have been de-prioritising human rights in the Sino-EU relation due
to the increasing pressure following the global financial crisis.31 China no longer finds human rights
compliance as incentive to do business with developed countries or as a requirement to find trading
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partners.32 With its growing influence, China has started to use SWFs as an investment vehicle to
dominate market activity, 33 so as to leverage its responsibility to protect human rights.34 Thus, it has a
direct stake in the continuing prosperity of the West and may impair the European human rights
efforts.

B. The Cornerstone of the EU and the Human Rights Intervention

The EU has been exporting democracy and human rights, representing a cornerstone of many
European countries’ foreign policy.35 It is perceived to support China's transition to an open society
based upon the above universal values.36 It is argued that the economic development which Westernstyle legal changes have facilitated will increase demand for Western-influenced legal change in such
political areas, 37 and expose China to the functioning of a modern market economy. 38 It is thus
perceived that the economic integration and wealth are more likely to move China towards better
protection of human rights. This presumption does not hold true because China’s SWFs belies the
notion that as China grows richer it will become more democratic with more protection of human
rights.39 On the contrary, worries increasingly level up about Chinese SWFs, which carry particular
concerns due to China’s poor track record with human rights.40 Although the Chinese market reforms
may not guarantee greater respect for human rights, the huge economic success does pose pressure on
the Chinese government to implement political reform for democracy. 41

1. The Cornerstone of the EU in Human Rights
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China has indeed made certain progress towards the protection of human rights. There is, however,
still a significant gap between the current human rights situation in China and internationally accepted
standards. It results largely from a perception that the rights to state sovereignty prevail over
individual human rights. 42 Human rights are generally considered as subordinate to the Chinese
Communist Party (CCP)’s authority and to the policy goals of maintaining social stability.43 Although
the economic growth and emerging middle class create pressures for the protection of human rights as
well as improvement of democracy, those interested parties within the CCP refer incremental to
dramatic changes.44 Given the shared basis of values and norms among the EU state members, the EU
has an increased moral responsibility to enhance its policy on promoting human rights, in particular,
in China. The European societies are deeply permeated by the value of human rights even if the
governments are willing to take a more pragmatic approach to ensure their material interest.45 Giving
up on the commitment to human rights or being compliant in the face of rapacious state capitalism
would hurt the EU in the long term.46 In the sense that politics and economics cannot be divorced,
SWFs are integral parts of a component of a state-led development approach. It is unrealistic to be
free from such political and social demands that piggyback on investment negotiations and advance
unilaterally-defined objectives, reflecting domestic criteria. 47 For instance, the Norwegian SWFs
refuse to invest in countries which do not satisfy its own social responsibility criteria.48 Even free
trade and investment is likely to advance human rights, through which the EU can transmit the wellrecognised value via businesses. 49 Notably, a free-market approach to human rights policy does not
mean that the EU should be indifferent to human rights abuses in China and disconnect the trading
relationship from fundamental values.50 It may be strategically significant to promote better political
relations through stronger economic ties, so as to advance the EU’s political and social objectives.
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2. State’s Core Duty vis-à-vis State Sovereignty

A human rights dialogue is usually the most sensitive issue in China and cannot be debated yet in
broader forums.51 China has long held that ‘universal’ human rights are goals to be attained on the
path to development rather than binding legal obligation. Collective socio-economic or ‘survival’
rights are firmly prioritised over individual civil and political rights.52 The Chinese government has
regularly spoken out against external intervention on human rights grounds in its sovereignty.53 It
denounces foreign criticisms of its human rights policies as interference in China’s internal affairs,
and asserts that perspectives on human rights vary according to a country’s level of economic
development and social system.54 Such an approach may contradict the state’s duty to protect human
rights.
The State has an intrinsic duty to protect citizens from human rights violations.55 It should ensure
policy coherence by considering human rights across all relevant governmental agencies,56 promoting
human rights through multilateral institutions dealing with business-related issues,57 and maintaining
“domestic policy space” to fulfil human rights obligations when pursuing economic objectives such as
investment treaties.58 The emergence of the international human rights regime has shifted previous
fundamental understandings regarding state sovereignty,59 which is itself now conditioned on a state's
ability and will to protect the human rights of its citizens.60 The human rights regime should seek to
protect individuals from violations of their rights, regardless of whether those rights have been
violated by agents of the state or by private actors.61 When a state fails to protect its citizens from
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violations of human rights, the state itself has been held to have breached its duty to protect human
rights.62

In reality, not all states have the capacity or the will to protect human rights and may make very little
real effort to fulfil this duty, which holds particularly true in an authoritarian state.63 A strong reliance
on the state's duties will not function effectively in China where there has been no sound record for
the protection of human rights.64 When it is unable or unwilling to do so, the international community
or other states may share in fulfilling the duty to protect human rights, which are violated in
connection with business and financial activity. Nevertheless, there has been less recognition of this
duty to share in the protection of human rights in the SWFs’ geopolitical arena and its implications.65
66

China invokes the principles of state sovereignty as a defence against foreign incursions.67 Given

the arguable direct intervention, a relatively realistic resolution could resort to a strengthening of the
system of international law.68 A subsequent problem remains: how to make international law effective
in the absence of a powerful enforcing avenue.69

3. A Dilemma between Two Approaches

China’s diplomatic dealings with the EU have been largely dependent on its powerful SWFs, which
provides China with political leverage.70 It is good at using economic interests to meld the EU’s China
policy, which faces hard decisions while seeking to gain more SWFs investments. 71 For instance,
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Klaus Regling, head of the European Financial Stability Facility (EFSF), went to Beijing as soon as
the European rescue package was put together, seeking for Chinese investment in the fund.72 Since the
SWFs have been used to influence political and economic objectives, it presumes that China knows
how to strategically use its SWFs for maximising leverage with regards to human rights. Criticizing
China’s human rights violations might result in reduced access to the investment opportunities and the
impediment of the recovery in an era of global economic uncertainty.73

A serious concern arises as to how willing the EU members would be to stand up to China in the
human rights issue.74 Notably, the emphasis on human rights has been in decline. It is alleged that
trade policies have been undermining some fundamental values.75 Even if the conditionality is implicit,
the competition between EU member states to host Chinese SWFs could lead to a reversal of policy
positions concerning the issue of human rights, and result in a regulatory race to the bottom.76 From
pervasive state ownership of key strategic enterprises to portfolio investment by its SWFs, China's
dramatic growth under weak formal legal institutions has been posing a serious challenge to the
conventional sustainability and justice.77 It is therefore essential that Western governments stick to the
rule of law i.e. the core of Western prosperity. In this sense, it remains uncertain about the extent to
which the Chinese SWF investments impact the Western’s core values of human rights, and whether
SWFs have the effect of having economic policy which in effect trump the legitimate concern about
human rights abuses.78

C. Paradoxical Leverage between SWFs and Human Rights

China’s fiscal capacity, foreign exchange reserves and SWFs are a tremendous source of leverage in
global money governance. The current financial crisis has intensified the Western reliance on China’s
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SWFs-based investment.79 When the Chinese SWFs own shares in western financial institutions, their
economies have intertwined within western financial framework. Interdependence created by SWFs is
significantly at stake for both host and home countries where finance and human rights are
increasingly intertwined. 80 Human rights are inevitably being woven into the tightly intermeshed
Sino-EU relationships. 81 Despite the increased economic interdependence, it does not necessarily
shorten the ideological gap in respect of the protection of human rights.82 On the contrary, human
rights issues might be deferred or slowed until the economic issues have been set, depicting economic
issues as the higher priority.83 SWFs, together with the Chinese SOEs’ integrated outbound activities,
can serve as instruments of state policy effectuated through private, markets--reaping both economic
profit and state political objectives. 84 Though private in form, the SWFs may interact with public
policy differently from what private funds normally do.85 Beyond simply seeking demand or higher
financial return, SWFs investment has potentially translated into Sino-EU policy change.86 Arguably,
whatever the abuses of human rights, the injection of China’s SWF-relate investment may have
virtually trumped all other considerations.87 This is largely due to the fact that China has increasingly
resorted to unilateral sanctions through the exploiting of SWFs in response to the EU’s criticism of its
human rights record.88

1. The Policy of “Carrot and Stick”

China has long used financial incentives in an attempt to swing the EU policies. During the euro crisis,
China knows how to employ the EU’s multi-level governance to its advantage based on the
79
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inconsistencies between member states within the EU.89 Despite the common fundamental values,
European countries have their own different interests over many other issues. In this respect, there is a
need for coordination and solidarity within the EU given the lack of institutional integrity.90

(a) Access to China’s Lucrative Markets and the Key Stake of China’s SWFs

China’s regular use of SWFs to advance its strategic interests reflects on some geopolitical
implications.91 On the one hand, it has been increasing the use of unilateral economic sanctions to
achieve its foreign policy objectives.92 On the other hand, the EU is courting China to provide more
investment with its SWFs to help stabilise the euro on the global market.93 China is always drawing a
line at whether or not a nation criticizes its human rights record. It has repeated politicised economic
relations, refusing the SWFs-based investment opportunities in support of its ideological objectives.94
As a result, the strategy of financial pressure assumes that threatening loss of capital injections
opportunities will compel many powerful European foreign multinational companies (MNCs) to
lobby their home governments in a pro-China fashion.95 It is obvious that China has deployed its vast
SWFs as a tool to mix economic rewards and punishments to eviscerate criticism of China’s human
rights policies.96

(b) The Divide and Conquer: The “Carrot and Stick” Policy
China has become adept at exploiting European division to its advantage. 97 It mainly uses either
economic sticks or economic incentives to “punish” or “reward” an individual European member state,
although it is yet to clarify what is a “normal” bureaucratic hold-up and what is a deliberate decision
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to delay. 98 Accordingly, the EU member states’ China policies vacillate over choice between
economic interests and human rights issues.99 As a result, most EU countries have adopted a policy of
appeasement on human rights issues.100 As Meunier observed:
“the EU member states have been reacting to this surge with competition and cacophony,
each one scrambling to attract this investment to its own territory and negotiating its own
terms with China.”101
The geographical distribution of Chinese SWFs in the EU seems very diverse, but the three primary
locations are based in France, Germany and the UK.102 China can afford to simply turn away from any
major EU powers and form economic alliances with the states that are silent with its human rights
record.103 With threats of unilateral economic sanction to counter criticism of its human rights policy,
China employs a strategy that resembles that of “divide and conquer.”104 This is the tactic of trying to
opportunistically exploit temporary divisions among the core group of powerful states.105

While it is unlikely that UK features centrally in China’s grand strategy in global affairs, China’s
growing influence nonetheless impacts Sino-UK relations significantly. 106 The UK took a more
critical position on China’s human rights record, which had considerably harmed the two countries’
relationship. A recent approach does not press China to improve the protection of human rights, but
helps to attract huge SWFs-based financial investment opportunities. Such a U-turn policy has not
served its trading relationships from the British national values. For instance, CIC took a 10% stake in
London’s Heathrow Airport in 2012, as well as a nearly 9% stake in the British utility company
Thames Water. 107 The “carrot and stick” policy has clearly undermined the UK's human rights
diplomacy as a whole by showing that there are double standards. There are some countries in which
98
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the UK raises human rights and others in which the UK doesn’t do because of its trade interests, such
as China.108

The ‘divide and conquer’ policy has applied to Germany and France as well. Policy makers have been
increasingly playing a role at the centre of the global financial system. Germany has generally been
less outspoken about China's human rights record than most of its European partners.109 However,
Angela Merkel expressed concern about China’s human rights situation and raised criticism on a visit
to China in 2007. In consequence, she has failed to get a single purchase order from China during her
visit. Notably, some observers were critical of Chancellor Merkel’s reluctance to tackle the issue of
human rights when she visited China again in August 2012, with a mission to attract the Chinese
investment in Germany.110 France has a reputation as being the “motherland of human rights,” but has
long been guided by economic interests, having abandoned its concern for and critique of the human
rights situation in China.111 The Chinese government adopted a “carrot and stick” policy by means of
either injecting or refusing of SWFs. While Merkel got the cold shoulder, French President Nicolas
Sarkozy was in China basking in the “warm winter sun,” garnering the largest £815million purchase
order in the history of civilian use of nuclear power in the world and selling 160 Airbuses to boot.112
Nevertheless, China has suspended bilateral relations as a means of exerting leverage. In 2008, China
postponed the EU-China Summit as a reaction to French President Sarkozy’s plan to meet Dalai Lama.
Since France had at the time the European presidency, the entire EU was basically taken hostage as a
result of the French decision.113 With the relationship coming back to normal, CIC recently purchased
a 7% stake in France’s Eutelsat Communications.114 These cases reflect the shift in policy based on
financial interests rather than ideological convictions or moral principles. China not only makes use of
“purchase order diplomacy” to manipulate and modify such unprincipled European foreign policy that
is subordinate to economic interests, but also derides the “hypocrisy of human rights diplomacy.”115
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(c) Less Diplomatic but Effective Sanctions

China put pressure on the three EU member states to further the interests of its national policy, which
represents a more subtle influence.116 It prefers to use subtle threats, variation in SWFs investment
opportunities and selective purchases. Such a delicate game minimises diplomatic fallout. It takes
advantage of the scheme’s flexibility that can be removed without an embarrassing policy reversal
while achieving China’s political and ideological objectives.117 The sanctions are enforcement in a
relatively less costly and risky way to signal China’s dissatisfaction, while increasing the costs to
those governments who take undesired actions.118 The sanction conveys a message that more serious
repercussion will come unless the country reverse its certain action.119 Secondly, this threat is based
on a leverage asymmetry. There is little leverage imposed on China in terms of efficient enforcement
mechanisms and strong protections against violation of human rights. With the issue unaddressed, it
will pose an immense challenge to the future prosperity and stability of both China and the EU.120
Policymakers have to balance the various interests and make a judgment on what they think is in the
best interest of their country overall. The delicate game also indicates that the EU’s current China
policy in human rights is in a shambles, which is seen as inconsistent and self-serving.121 There might
be some sort of implicit awareness of the extent to which the EU are relying on the Chinese SWFs.122
Finally but notably, this is an increase in interdependence, not an increase in asymmetric
dependence.123 The scale of China’s economy does give it significant economic leverage.124 European
member states have been logically competing with each other to attract Chinese investment with
various incentives. 125 Given the ongoing financial difficulties, the EU is increasingly lacking the
confidence to admonish China on its human rights deficits. Exploiting the lack of coordination,
China’s policy of “carrots and stick” seems to have proved more effective in pressing the West to
ignore its home human rights issues.126 As a result, the ‘divide and conquer’ policy works, leading to
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further European fragmentation.127 The EU is split down the middle on how to deal with the issue,
with the major EU powers having given up its public criticism of China’s human rights violations.128
Generally, the EU member states are taking the lack of elementary rights in China seriously, but are
proceeding in a largely uncoordinated manner.129 With the issue unaddressed, the paradoxical Chinese
model may complicate the fundamental value of human rights in those undeveloped countries.

2. A Domino Phenomena: Corrosive Effects on Western Soft Power

Despite the increased observance of human rights being a sine qua non for development and enhanced
global influence,130 the growth of SWFs has somewhat marginal effects on the contour of Western
foreign policy.131 In particular, the Chinese SWF-related investments are perceived as a geopolitical
threat,132 largely because they give an added advantage to the authoritarian government as against the
Western model.133Representing one component of an alternative development path, SWFs suggests a
possible rival to liberal free-market democracy.134 When China’s SWFs seek to play abroad by rules
that emanate from an authoritarian regime, there is grave danger that Western countries will, out of
economic need, end up playing by Beijing’s rules.135 The backdrop suggests a diminishing role for the
proverbial sticks that have traditionally been used against China. 136 This should by no means be
scrutinised without the consideration of the state capitalism backed by the Chinese Communist Party
(CCP), which is more capable of riding out downturns that would otherwise have threatened its
regime.137 The CCP is skilled at using markets to create wealth that can be used to maximize its own
127
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chances of political survival.138 More controversially, China's assistance with undeveloped countries
doesn't attach conditions, such as democracy and human rights. By giving loans all over the world,
China is pursuing a soft but unstoppable form of economic domination.139 For instance, China set up
the China-Africa Development Fund in 2007 with $ 5billion, despite its Linaburg-Maduell
Transparency Index being only 4.140 It is arguable that China is becoming an exporter of legal and
law-related ideas.141 Incrementally, the recipient African countries have been accepting the Chineseversion of ideological values, including human rights.

It is also notable that China has successfully been embracing a dynamic state-governed band of
capitalism.142 This is a form of state capitalism in which the state uses markets primarily for political
gain. 143 Such a model has so far proven strikingly competitive. 144 Arguably, China gives state
capitalism its global significance, underscoring the importance of the ongoing debate.145 Behind the
autocratic capitalism model, China can use SWFs diplomacy to pursue its international objectives as
well as to thwart the international objectives of the West.146 This is one possible feature of what some
call a “Beijing Consensus” that has emerged to rival the “Washington Consensus” model of neoliberal market economics, relatively free trade and the rule of law.147 The Chinese model runs around
to some fundamental thoughts in Western democracy and human rights.148 Ambitiously, China would
reprise its former role as a model for foreigners, at least, in some underdeveloped countries.149 The
belief of China’s would-be imitators that they can also create a dynamic economy without sufficient
protection of human rights would worsen the situation, making it more difficult to share the abovementioned universal value. 150 The global economic downturn and China’s ability to remain
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prosperous has added to the Chinese model’s appeal.151 More challengingly, state capitalism seems to
be threatening many of the global institutions,152 which could emerge as a viable challenger to the
liberal democratic path.153 In contrast, most EU members are increasingly using their view of human
rights concepts as a yardstick in those undeveloped countries to deal with financial assistance, 154
where the SWFs are mostly likely to attach political conditionality into their capital markets.155 Given
China’s disregard for conditionality and its general reluctance to mandate intervention, even in case of
grave human rights violations, a legitimate concern arises that China has been undermining Europe’s
efforts to promote liberal standards in African business and politics.156 For example, when the EC
tried to use economic pressure to secure human rights improvements, China’s no-strings rule gives
dictators the means to resist.157 It is argued that the capital exporter will control bargaining leverage
on sensible issues, like human rights,158 which would virtually result in an erosion of Western soft
power.159

D. Challenges Ahead, But Still Resolvable

1. The Paramount Challenges

Global governance should be seen as a matter of creating the appropriate legal institutions to protect
human rights. However, China’s agenda is notably at odds with rules and norms generated by
Western-dominated institutions and processes on the protection of human rights.160 It is particularly
difficult for the West to pursue when China is sitting on trillions of dollars.161 China’s large SWFs
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resources allow it to be a game-changing force in both the developed and developing world, one that
threatens to obliterate the competitive edge of Western corporations, and blunt criticism of human
rights abuses in China.162 In practice, most EU member states are willing to leave the heavy lifting on
human rights issues with regard to China to the common EU institutions.163 In spite of efforts made
recently by the European External Action Service (EEAS), there is neither the capacity nor the power
within that department to deal with both policy development and coordination.164 If the EU is not seen
as being consistent on the issue, China would take it for granted that its government’s lack of respect
for citizens’ human rights is a matter of no consequence as far as its relations with Europe are
concerned. The contentious perception will inevitably lead to further difficulties in the EuropeanChinese relationship at a later stage.165

Although the EU has little leverage regarding the human rights issue in China, it does need to enhance
the credibility of its approach. From the host state’s perspective, it is plausible to imply the causal
connection and highlight the success of the “divide and conquer” tactic, which however, would not
work if the EU and its member states could consistently speak with one voice.166 It is advisable that
all EU nations should coordinate coherently on China’s violations of international norms on human
rights. A further harmonisation is needed to present a viable and unified policy and help convince the
member states to adopt it. After all, Europe can only have a meaningful impact on the global system if
it brings together its economic weight, along with European values and principles such as good
governance, rule of law and human rights as a political sounding board.167

2. Review China’s Influence More Objectively
China’s capacity to deploy such economic pressure with its trillions of SWFs should not be
overestimated, neither can it be ignored.168 Overestimation on SWFs as potential tools of political
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influence fails to take into account its investment philosophy and motivation objectively.169 Certain
fears may rest upon some tenuous assumptions.170 Firstly, SWFs are neither the major repositories of
China’s controlled wealth, nor the financial tool through which China might seek to exert financial
influenced for political gain.171 Apart from the CIC as the country’s flagship SWF, China’s State
Administration for Foreign Exchange (SAFE), which manage China’s central bank reserves and is not
generally considered an SWF, has made significant investments in global equities. 172 In addition,
state-owned enterprises (SOEs) and State-controlled national champions represent additional distinct
investment vehicles. Arguably, if China sought to use financial tools to advance foreign policy goals,
such considerations would be involved in portent investment by SOEs. Secondly, SWFs’ home
government and host countries have mutual interests, including the stability of the financial system.
As China integrates itself into the global economy, it will face a growing demand in political freedom.
The increase in economic freedom is sure to have a positive impact on China’s civil society and foster
political reform, that is, as China moves closer toward a free-market system, people will demand
greater political autonomy, which will undermine the CCP’s monopoly on power.173

China’s increasingly complex global economic and strategic interests will further compromise its
commitment to strict conceptions of state sovereignty. 174 SWFs should be held to the same high
human rights standards as governments rather than the lower ones as those of private financial
institutions.175 Thirdly, human rights require not only formal procedures, but also a culture of the rule
of the law. China lacks an independent judiciary and press that create the cornerstones in a
functioning democracy.176 In this regard, China’s model may have emerged paradoxically to rival the
“Washington Consensus” of neo-liberal market economy, i.e. the rule of law, democracy and proper
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protection of human rights.177 However, China will not become an exporter of legal and law-related
ideas, such as the so-called Beijing Consensus. As Goldstein observed, it is China that needs to adapt
to the world, not the other way around.178 Regarding its governance in terms of authoritarianism,
China may need to cultivate a reputation as a responsible member of the international economic
system.179 China attempts to gain influence through its powerful SWFs, but there is a long way for
China to go in order to be recognised as a responsible global power.180 In order to achieve such a goal,
it is vital for China to undertake institutional, political and legal reform and respond effectively to the
policy complexities inherent in SWFs. It is of great significance to strike a balance between ensuring
the benefits from Chinese SWFs and protecting from its harmful effects.181

3. Separate SWFs-Based Investment from Human Rights Concerns

As discussed above, it is specifically the state ownership and a presumed tool to advance China’s
national interests abroad that makes SWFs of interest as a matter of foreign policy. 182 More
specifically, the Chinese SWFs investment is always accompanied by implicit conditionality affecting
the EU’s human rights policies. The ‘divide and conquer’ policy contradicts the trend of reducing the
role of government in the global economy.183 Given the inseparableness between economic, social and
political developments, critical commercial and political pressures could be imposed on SWFs to
maximise their financial performance. 184 Norway's Government Pension Fund, as an illustrative
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example, is vigilant in avoiding investment in companies associated with human rights abuses.185
Even so, it is logical and moral to separate SWFs-based investment from human rights policies in
considering China’s objectives. 186 The proper function of government is not to restrict economic
interaction at the expense of human rights.187 It should make certain that SWFs operating strictly
according to their commercial rather than foreign policy interests is an overriding issue. 188 The
exercise of ownership rights shall be mainly based on the OECD Guidelines for Corporate
Governance and for Multinational Enterprises.189 China’s SWFs should not use their stakes to exercise
political influence over Western firms. The Chinese government need to get out of SWF investment
and leave markets alone, after all, free trade & investment is not a privilege but a right.190 As stateowned entities, SWFs should be held to the highest standards of due diligence in terms of human
rights.191 Otherwise, it retards significant efforts at human rights promotion in China. The best way to
promote human rights in China is to develop free trade and investment, which can be used as leverage
to open China to competitive forces and let the rule of law and democratic value evolve.192 Rather
than politics interfering with business, engagement with SWFs could result in best business practices
spilling over into better political relations.193

4. The Transnational Regulatory Framework: The U.N. “Protect, Respect, Remedy”
Framework
China’s laws contain many provisions that parallel those binding international legal norms, which
Constitution explicitly provides that the state respects and preserves human rights. 194 The United
Nations Universal Declaration of Human Rights (UDHR) is a common standard of achievement for

185

Gordon Clark, Adam Dixon and Ashby Monk, Sovereign Wealth Funds: Legitimacy, Governance, and
Global Power (Princeton University Press, 2013) 43; Chris Armstrong, ‘Sovereign Wealth Funds and Global
Justice’ (2013) 27 (4) Ethics and International Affairs 1, 16
186
Salar Ghahramani, ‘Sovereign Wealth Funds, Transnational Law, and the New Paradigms of International
Financial Relations’ (2013) 8 (2) Yale Journal of International Affairs 52, 64
187
Dinah L. Shelton, ‘Protecting Human Rights in a Globalized World’ (2002) 25 Boston College International
and Comparative Law Review 273, 322
188
Sovereign Wealth Funds: Foreign Policy Consequences in An Era of New Money’ Hearing before the
Committee on Foreign Relations United States Senate (S. Hrg. 110-765, 2nd Session 110th Congress, 11 June
2008) <http://www.gpo.gov/fdsys/pkg/CHRG-110shrg48061/pdf/CHRG-110shrg48061.pdf> 46
189
Simon Chesterman, ‘The Turn to Ethics: Disinvestment from Multinational Corporations for Human Rights
Violations-The Case of Norway's Sovereign Wealth Fund’(2008) 23 (3) American University International Law
Review 577, 615 at 588
190
James Dorn, ‘Trade and Human Rights in China’ (December 2012)
<http://www.cato.org/publications/commentary/trade-human-rights-china>
191
Gordon Clark, Adam Dixon and Ashby Monk, Sovereign Wealth Funds: Legitimacy, Governance, and
Global Power (Princeton University Press, 2013) 67-85
192
James Dorn, ‘Trade and Human Rights in China’ Journal of Commerce (15 November 1996)
193
Christina Madden, ‘Sovereign Wealth Funds under Scrutiny’ Policy Innovations (21 May 2008)
194
PRC Constitution Law 2004 Article 33 (3): “The state respects and guarantees human rights.”

22

all nations, to which China has frequently declared its adherence.195 More recently, the U.N. "Protect,
Respect, Remedy" framework is made up of three pillars: the State duty to protect against human
rights abuses by third parties, including business; the corporate responsibility to respect human rights,
which means to avoid infringing on the rights of others; and greater access by victims to effective
remedy, judicial and non-judicial. 196 China is advised to adopt legislation consistent with these
principles enshrined in the tri-pillar regulatory framework. Another UN Guiding Principles on Foreign
Debt and Human Rights also underscores the importance of States and international financial
institutions to honour their obligation to respect human rights.197 The general concern to safeguard the
UN human rights machinery is shared also by China.198 The acceptance of international human rights
law notably has coincided with certain improvement in human rights conditions in China. It is now
relatively acceptable to criticize China’s human rights shortcomings and to challenge regime failures
to live up to the human rights legal obligations that it has accepted.199

Nevertheless, the existing international soft initiatives as well as the legal regime applicable to SWFs
seem insufficient in respect of China’s unilateral subtle sanction. Dowell-Jones was not optimistic and
observed that:
“the mapping of human rights accountability into financial institutions has so far followed a
piecemeal, soft law approach built largely around a subsidiarity model of risk that has only
effectively reached a few corners of the financial markets.”200
It seems that much remains to be done to promote a better understanding of the legal and economic
implications of the interface between the SWFs financing and human rights.201 It remains unclear
whether the non-legally binding soft initiatives would mitigate the concerns resulting from China’s
strategic approaches.
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Although the scope and range of Western legal influences on China have expanded tremendously
since the beginning of the Reform Era, the future trajectory is uncertain. 202 China’s adoption of
Western legal ideas still reserves so-called Chinese characteristics.203 China still has to learn to play
by Western rules in relation to its SWFs to some extent, which can potentially contribute to at least
rule of law and democratisation.204 Arguably, China has not evidenced significant sustained interest in
integrating or democratizing the international regulatory system, 205 including the norms of the
protection of human rights. China’s human rights record has been further marred by recalcitrance in
allowing the use of the international legal means under the UN Charter to address atrocities in areas
where China has influence; such as Sudan.206 Its engagement with international human rights law has
made foreign laws and norms more salient.207

Conclusion
With the world’s largest capital surplus, China has become a pivotal player within the global
economic system. This paper explores the challenges posed by the influx of the Chinese SWFs into
the EU and its potential implications for Sino-EU relations. The study also explores whether and how
SWFs can be exploited to advance some strategic political objectives, such as slowing down or even
blocking the promotion of human rights. To explore such controversies, this paper provides deep
insights into the relationship between the sovereign financing and human rights, of which the SWFs
are becoming larger sources of cross-border investments and raising delicate concerns about the
protection of human rights. Conventionally, SWFs have played a constructive role in injecting
liquidity into the global economy, which have proven to be a source of capital at a time of volatility in
the global financial markets. China has also long been engaging in political manipulation and making
use of its economic instruments to advance the political interests. Specifically, it has been deploying
its SWF as leverage for strategic advantages and diplomatic objectives. In particular, China has
threatened economic sanctions through SWFs to counter criticism of its human rights policy. Given
amidst the current global economic crisis, China’s expanding use of the unilateral sanctions has
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significant implications for the EU member states. If the Chinese government can blunt pressures
toward human rights, then the West will need to recalculate its long-term approach toward China.
Thus, there is an urgent need for more systematic and robust legal and economic thinking about the
SWFs financing and human rights issue.
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